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(i) 

No. 13,010 j 

i 

APPELLANTS STATEMENT OF QUESTIONS PRESENTED 

I 

i. ! 

i 

In a case charging accused with assault upon a policeman where 
there was, if believed, evidence upon which a jury could find that com- 
plainant, while not assaulting accused, was attempting or about to assault 
accused, or assisting, about to assist or attempting to assist an officer 
who was assaulting and/or seeking to keep accused in unlawful custody as 
a result of an illegal arrest and accused was defending against the assault 
and/or attempting to free himself, whether denial of request to charge 
on accused’s right to defend against persons attempting or about to assault 

i 

him and persons assisting, about or attempting to assist another in assault¬ 
ing him; failure of the Court to instruct on the subject, and instruction by 
the Court limiting the defense of self-defense to persons having fear of 
harm at the hands of their assailants, is error. 

n. I 

Whether the conviction should be reversed because of the Court’s 
failure to instruct the jury as requested that appellant’s arrest was ille- 

i 

gal as a matter of law, when there was no competent evidence of appel¬ 
lant’s disorderly conduct on the street while in custody of the officer who 
was taking him to the precinct for ’’questioning” about a mistakenly report¬ 
ed missing coat of a value of less than $100. 00; and, because the Court 
instructed the jury as to disorderly conduct on the street when there was 

i 

no proof of disorderly conduct on the street. 

m. | 

Whether the Court committed prejudicial and reversible error in 
instructing the jury upon facts not in evidence and upon assumed facts. 


j 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,010 


ROBERT P. GALLOWAY, JR., 


v. 


Appellant 

i 

i 


UNITED STATES OF AMERICA, 

I 

Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

i 

! 

Appellant was convicted on the second count of a twb-count indict- 

i 

ment charging an assault upon a member of the police force (Title 22, 
Section 505 District of Columbia Code) and on December 2, 1955, was 
sentenced to an indefinite term of imprisonment under the Federal Youth 
Corrections Act (Title 18, Section 5010(b) United States Code). On date 
of sentence and judgment appellant filed his notice of appeal. (J. A. 8) 

The jurisdiction of this Court is invoked under 28 U- S. C. A. Section 
1291 and Rule 37 of the Federal Rules of Criminal Procedure. 


i 


i 
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STATEMENT OF THE CASE 

On a date prior to March 11, 1955, Mrs. Thelma Beasley removed 
a coat owned by her from her restaurant. She had previously loaned the 
coat to her sister Mrs. Minnie Harley who managed the restaurant in the 
absence of Mrs. Beasley. (J. A. 75) On the evening of March 11, 1955, 
as she was about to leave the restaurant, Mrs. Harley discovered that 
the coat was missing. (J. A. 65) Mrs. Harley inquired in the neighbor¬ 
hood about the coat. Later officer Hilton came into the restaurant to ask 
about the coat. (J. A. 64) Officer Hilton asked who had been in the restau¬ 
rant and was told by Mrs. Harley that several boys had been in the restau¬ 
rant earlier that evening including appellant; that one boy had gone to the 
back where the coat was last seen by her; this boy was not appellant and 
Mrs. Harley did not know the name of the boy. (J. A. 65) She knew ap¬ 
pellant’s name and told the officer. She only stated that the coat was mis¬ 
sing; she did not say that anyone stole the coat. She told the officer that 
the coat was worth $79. 00 or $89. 00. (J. A. 66) She testified that as many 
as a dozen boys had been in the restaurant during that evening. 

A little while later Officer Hilton ’’took a boy to Number 11 Precinct 
by the name of Roy” upstairs to Detective Barbour in the detective room 
for questioning concerning the missing coat. (J. A. 10) Officer Hilton 
then left the precinct and shortly thereafter he saw the appellant Robert 
P. Galloway, a youth then 18 years old. Appellant was driving an auto¬ 
mobile at the time. Hilton told appellant that he wanted to speak to him 
about a coat and that he had a report of a stolen coat. (J. A. 11) Appellant 
stated that he did not take a coat. Hilton testified that appellant asked per¬ 
mission to park his car and did so with the officer in the car; that when 
they got out of the car they proceeded to walk to the precinct, a block 
away. Just before their arrival at the precinct, Hilton testified appel¬ 
lant stated that he was "tired of these so-and-so’s picking me up every 
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time”. Hilton said if you don’t keep quiet I am going to place you under 
arrest for disorderly conduct. At that time Hilton says he grabbed ap¬ 
pellant by the belt and told him he was under arrest for disorderly con¬ 
duct. (J. A. 11) Appellant was taken into the precinct but pot ”booked” 

i 

for disorderly conduct. Instead, appellant was taken directly to the sec¬ 
ond floor detective room for questioning about the missing coat by Detec¬ 
tive Barbour. (J. A. 22) 


Appellant testified that when he first saw officer Hilton the officer 
told him, "I have orders to bring you in” and that Hilton refused to tell 
him the reason. (J. A. 81) Appellant testified that enroute to the precinct 
he saw his brother Ronald Galloway; that he asked his brother to tell his 
mother that he was being taken to the precinct and that he did not know the 
reason. (J. A. 82) Ronald Galloway’s testimony confirmed this. (J. A. 67) 
Hilton testified that appellant told his brother to go tell Mama he was down 
at the precinct. (J. A. 20) Appellant considered himself under arrest. 
Ronald did tell his mother and she did go to the precinct as a result. (J. A. 
60) Appellant testified that on the way to the precinct he engaged in no dis¬ 
orderly conduct of any sort 

The detective room is a small room about 12 x 12 on the second floor 
of No. 11 precinct. (J. A. 38) When Galloway was brought into this room 
by officer Hilton, in addition to Detective Barbour, also present and seated 
at a typewritter was Detective Gerber. (J. A. 105) 

Galloway was told to take a seat and Hilton began to talk to Barbour 
in the doorway concerning the case of the ’’stolen coat”. Government wit¬ 
nesses testified that Galloway was at this time hysterical ind began to swear 

| 

and use indecent language. Hilton testified that because he heard the boy 
screaming he rushed back into the room (J. A. 25) and just about this time, 

i 

for no apparent reason, appellant jumped up from his chair and struck 
officer Barbour in the face. (J. A. 25) Barbour also testified that Gallo¬ 
way struck him for no cause (J. A. 50). Appellant testified that after some 
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conversation with an officer named Denton concerning the coat, that he 
was struck in the face by Barbour, (J. A. 84) (Denton denied that he was 
present). Appellant said that after being struck by Barbour, he then 
struck Barbour and that thereafter he was struck by all officers present 
except Hilton. (J. A. 84) Officer Hilton then seized appellant and held 
him in a sort of ’’bear hug” from behind so that his arms were retained 
and only his feet were free. Officer Gerber also assisted in restraining 
appellant and stepped on his leg and twisted his arm before Hilton dragged 
appellant downstairs. (J. A. 36) Hilton dragged appellant down the steps 
(J. A. 40) and all the while appellant was kicking and screaming and at¬ 
tempting to get away. (J. A. 41; 43; 84) Barbour was about 12 steps be¬ 
hind them (J. A. 47). When Hilton got Galloway to the first or main floor 
he was still kicking and still trying to free himself. (J. A. 33) Officer 
Paul who had been behind the rail came to the assistance of officer Hilton 
(J A. 43) and in so doing officer Paul was kicked by Galloway. Officer 
Hilton assisted by officers Barbour and Smith then put Galloway in a cell. 

Appellant was taken by police officers in custody to the D. C. General 
Hospital where he was given a hasty examination but not treated. (J. A. 85) 
On the next day and thereafter appellant was treated for his injuries by 
his physician Dr. Kenneth Brown (J. A. 76). Appellant had previously 
been operated upon for a hip injury. The hip was re-injured at No. 11 
precinct. Appellant received a cut lip and contusions about the face 
(J. A. 77). All of the police officers except one testified that they did 
not observe any injuries to Galloway’s face. 

The arrest book showed that Galloway was charged with disorderly 
conduct at 9:55 p. m. (J. A 34) this is the same time that he was charged 
with assault on the two officers. Officer John R. O’Bryen, the station 
clerk first testified that Galloway was ’’booked” at 10:30 p. m. or later 
(J. A. 33). He changed his testimony on re-direct examination after being 
shown the arrest book (J. A. 34). Appellant and his mother testified that 
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appellant was not charged with disorderly conduct until after he was re- 

j 

turned from the hospital. j 

All of the Government witnesses denied that Galloway had been struck 
or assaulted by anyone. Appellant admitted striking Barbour after Barbour 
struck him (J. A. 84). j 


Appellant was charged in a two count indictment which alleged in 
count one an assault on officer Barbour and in count two of an assault on 
officer Paul (J. A. 1) in violation of Title 22, Section 505 C. Code. 
Appellant was acquitted of the charge of an assault on Barbour but was 

found guilty of count two, the charge of an assault on officer Paul. 

j 

At the trial the government cross-examined appellant and appel¬ 
lant’s witnesses, Randolph Chase and Dr. Kenneth Brown concerning state¬ 
ments made by them to an F. B. I. agent (the F. B. I. investigated the 

I 

case with a view of determining whether or not Galloway’s Civil Rights 
had been violated (J. A. 106)). Appellant objected to the cross-examination. 
The government, in rebuttal, called F. B. I. agent Nagel who was permit¬ 
ted to testify over the appellant’s objections as to matters told to him by 

appellant and the witnesses Chase and Dr. Kenneth Brown. (J. A. 102) 

i 

The questions related to whether or not appellant had gone by Thelma’s 
restaurant after being released on bail, whether or not Dr. Brown had 
removed a pin from the body of the appellant in a previous operation and 

whether or not the Doctor had made certain remarks to the F. B. I. agent 

i 

concerning Galloway’s injuries. (J. A. 104) Appellant objected to the en¬ 
tire line of questioning. (J. A. 102) 

At the trial appellant produced eight character witnesses including 
a policeman, a minister, and a school counselor who testified as to the 
good character of the appellant. j 


Appellant was never tried or convicted upon the charge of disorderly conduct. 




The evidence showed that appellant is a High School student in regu¬ 
lar attendance having no criminal record save traffic violations and on 
date of this offense was 18 years old. 

Appellant's motions for judgment of acquittal at the close of the 
government’s case and at the end of appellant’s evidence were denied. 

(J. A. 95) 

Appellant submitted his prayer for instruction number nine which 
read as follows: 

You are instructed: 

In this case defendant has testified that he was 
first struck by officer Barbour. If you find this to be a 
fact, then you are instructed that it then became the leg¬ 
al right of Galloway to defend himself and to repell all 
persons whom he had reasonable grounds to believe were 
about to assault him or who were attempting to assault 
him or who were engaged in assisting another to assault 
him, with such force as Galloway reasonably believed nec¬ 
essary to repell his assailant or assailants. 

Unless you are convinced beyond a reasonable doubt 
that Galloway did not act in self defense as outlined to you 
above, then your verdict must be Not Guilty on both counts 
of the indictment. 

This prayer was given on the theory that officer Paul either attempt¬ 
ed to assault appellant or assisted or attempted to assist officers Hilton 
and Barbour in assaulting appellant and in preventing his escape from un¬ 
lawful custody. The Court promised to give the substance of the prayer 
but effectively denied it by failing to give any instruction on the subject. 

In its charge on self-defense the Court limited the defense of self-defense 
to persons who had reasonable fear of hurt or harm ”at the hands” of 
their ’’assailant or assailants”. 

The jury found appellant not guilty of Count I, the assault on offi¬ 
cer Barbour and guilty of Count H, the assault on officer Paul. 
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Appellant’s motion for judgment of acquittal and/or new trial was 
denied. (J.A. 7) 

i 

Appellant was sentenced to imprisonment for an indefinite term 
under provisions of Title 18, Section 5010(b) United States Code, the 
Federal Youth Corrections Act (J. A. 8). This appeal followed. 

i 

i 

STATUTES INVOLVED 

Title 22, Section 505, D. C. Code (1951 ed.) provides: 

Whoever without justifiable and excusable cause, 
assaults, resists, opposes, impedes, intimidates, or 
interferes with any officer or member of any police 
force operating in the District of Columbia while en¬ 
gaged in or on account of the performance of his offi¬ 
cial duties, shall be fined not more than $5,000 6r 
imprisoned not more than five years, or both. (R. S. 

D. C., Sec. 432) j 

i 

i 

Title 22, Section 1107, D.C. Code (1951 ed.) as amended, provides: 

j 

It shall not be lawful for any person or persons with¬ 
in the District of Columbia to congregate and assemble in 
any street, avenue, alley, road, or highway, or in or around 
any public building or inclosure, or any park or reserva¬ 
tion, or at the entrance of any private building o t inclosure, 
and engage in loud and boisterous talking or other disorder¬ 
ly conduct, or to insult or make rude or obscene gestures 
or comments or observations on persons passing by, or in 
their hearing, or to crowd, obstruct or incommode, the free 
use of any such street, avenue, alley, road, highway, or any 
of the foot pavements thereof, or the free entrance into any 
public or private building or inclosure; it shall not be law¬ 
ful for any person or persons to curse, swear, or make use 
of any profane language, or indecent or obscene words, or 
engage in any disorderly conduct in any street, avenue, al¬ 
ley, road, highway, public park or inclosure, piiblic build¬ 
ing, church, or assembly room, or in any other public place, 
or in any place wherefrom the same may be heard in any 
street, avenue, alley, road, highway, public park or inclo¬ 
sure, or other building, or in any premises other than those 


! 
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where the offense was committed under a penalty of not 
more than twenty-five dollars for each and every such 
offense. (July 29, 1892, 27 Stat. 323, ch. 320, Sec. 6; 
July 8, 1898, 30 Stat. 723, ch. 638.) 

Title 22, Section 1121 D.C. Code (1951 Ed.) as amended, provides: 

Whoever, with intent to provoke a breach of peace, 
or under circumstances such that a breach of the peace 
may be occasioned thereby, - 

(1) Acts in such a manner as to annoy, disturb, in¬ 
terfere with, obstruct, or be offensive to others; 

(2) Congregates with others on a public street and 
refuses to move on when ordered by the police; 

(3) Shouts or makes a noise either outside or inside 
a building during the jiighttime to the annoyance or dis¬ 
turbance of any considerable number of persons; 

(4) Interferes with any person in any place by 
jostling against such person unnecessarily crowding 
him or by placing a hand in the proximity of such per¬ 
son’s pocketbook, or handbag; or 

(5) Causes a disturbance in any streetcar, railroad 
car, omnibus, or other public conveyance, by running 
through it, climbing through windows or upon the seats, 
or otherwise annoying passengers or employees, 

shall be fined not more than $250.00 or imprisoned not 
more than ninety days, or both. 


STATEMENT OF POINTS 

I. 

The Court’s failure to instruct on appellant's right to defend him¬ 
self against persons attempting or about to assault him, and persons as 
sisting, attempting or about to assist another in assaulting him and the 
denial of appellant’s prayer for instruction number nine was prejudicial 
and reversible error. 
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i 


n. 

j 

i 

The conviction should be reversed because of the failure and refusal 
of the Court to charge that appellant’s arrest was illegal and because of the 

i 

erroneous instruction on disorderly conduct. 

i 

i 

m. i 


The Court’s instruction to the jury upon assumed facts and facts not 

i 

i 

supported by the evidence was confusing, misleading and was prejudicial 
and reversible error. 


SUMMARY OF ARGUMENT 

i 

L I 

i 

i 

Appellant was taken to Number 11 Precinct by officer Hilton for 
’’questioning” concerning a coat that had been reported missing. 1 Inside 

f 

the detective room of the precinct while being questioned, he struck of¬ 
ficer Barbour after being struck by Barbour. Officer Barbour denied 
striking appellant. Appellant a youth 18 years old, became hysterical. 
Officer Hilton, assisted by officer Gerber forcibly subdued appellant 
Hilton then dragged appellant down the stairs injuring his hip in the pro¬ 
cess. During all of this time appellant was kicking and screaming; only 
the feet of appellant were free. When appellant was dragged to the first 
floor by officer Hilton, officer Paul rushed up to assist Hilton and re¬ 
ceived a kick. | 


In a 2 count indictment, appellant was charged with (1) an assault 

i 

on officer Barbour and (2) an assault on officer Paul. 


i 




i 


The coat was in fact not missing but had been taken by its owner. 
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At the trial appellant urged as defenses (1) resistance to illegal 
arrest and custody and (2) self-defense. Appellant’s prayers treated of 
the right of appellant to defend against persons attempting or about to 
assault him and persons attempting or about to assist another in assaulting 
him. This was prayer number nine. The Court promised to give the sub¬ 
stance of the prayer but effectively denied the same by its failure to give 
any instruction on the subject. 

The denial of this prayer tore at the very heart and soul of appel¬ 
lant’s defense in so far as the charge of assaulting officer Paul was con¬ 
cerned. Officer Paul did not assault appellant himself but unquestion¬ 
ably was about to render some aid or assistance to appellant’s assailant. 
Appellant was entitled to an instruction in this regard. Not only did the 
Court fail to give the instruction requested but the Court limited the 
availability of the defense of self-defense to such a person who acts on 
an honest conviction that he is in present danger of bodily harm or injury 
” at the hands of his assailant or assailants ”. Actually appellant was de¬ 
prived of his defense of self-defense as to officer Paul. Appellant was 
prejudiced and denied a fair trial as a result. 


n. 

Appellant was ’’arrested” when first apprehended by officer Hilton. 
The Court should have instructed the jury on this point as a matter of law 
but instead left to the jury the determination of a legal question without 
proper instructions. Contrary to the contention of the prosecution, the 
testimony of officer Hilton shows no basis for a re-arrest of appellant 
for disorderly conduct. 

In any event, the arrest was illegal. The Court erred in its instruc¬ 
tions on disorderly conduct when there was no evidentiary basis for the 
same and in refusing to instruct the jury that the arrest was illegal as 
a matter of law. Appellant was further prejudiced by the Court in effect, 
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telling the jury that his conduct on the street amounted to disorderly con¬ 
duct. This was contrary to the actual testimony. 

i 

i 

m. 

I 

The Court assumed certain facts as having been prpved in its charge 
to the jury. The facts assumed were prejudicial to the appellant in some 
instances in other instances the assumed facts were contrary to the true 
facts and in all instances the jury was misled and confused. Appellant 
says that this constituted plain error. 


ARGUMENT ! 

i 

i 

L 

THE COURT'S FAILURE TO INSTRUCT ON APPELLANTS RIGHT 
TO DEFEND HIMSELF AGAINST PERSONS ATTEMPTING OR ABOUT 
TO ASSAULT HIM. AND PERSONS ASSISTING, ATTEMPTING OR 
ABOUT TO ASSIST ANOTHER IN ASSAULTING HIM AND THE DE¬ 
NIAL OF APPELLANT’S PRAYER FOR INSTRUCTION NUMBER NINE 
WAS PREJUDICIAL AND REVERSIBLE ERROR. 

i 

i 

Appellant, Robert P. Galloway, Jr., a youth then 18 years old, was 
arrested by officer Hilton for questioning concerning a Report of a stolen 
coat (J.A. 10, 11). Actually, and in truth, no coat had been stolen by 
anyone. (J.A. 15, 66) Earlier the same evening, March 11, 1955, offi¬ 
cer Hilton had been in a restaurant managed by Mrs. Minnie Harley and 
while there Mrs. Harley told officer Hilton that a coat was missing. Of¬ 
ficer Hilton did not ask Mrs. Harley when she had last seen the coat; he 
did ask her when she missed the coat and she stated that she missed it 

I 

when ready to leave. (J. A. 65) She told officer Hilton that the coat was 

i 

worth $79. 00 or $89. 00. (J. A. 66) Mrs. Harley stated to the officer that 
several boys had been in the. restaurant that evening including the appel¬ 
lant and that one of the boys (not appellant) had walked to the rear of the 

i 

restaurant where the coat had been last seen. 
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The coat belonged to Mrs. Thelma Beasley who owned the restaurant 
and the sister of Mrs. Harley. Mrs. Beasley had come into her restau¬ 
rant and removed her coat on some date prior to March 11, 1955; Mrs. 
Beasley could not recall the exact date. (J. A. 75) 

After talking to Mrs. Harley, officer Hilton apprehended a boy named 
Roy; this boy was taken to the upstairs detective room at Number 11 pre¬ 
cinct to Detective Barbour. Officer Hilton left the precinct and shortly 
thereafter arrested appellant. (J.A. 10, 11) Appellant was told, in effect, 
that he was wanted for questioning about a report of a stolen coat and was 
taken to the precinct. Enroute to the precinct there was some conversa¬ 
tion between Hilton and appellant. The testimony of officer Hilton in this 
regard shows plainly that the words of appellant did not amount to dis¬ 
orderly conduct but nevertheless, Hilton testified that he told appellant 
just before they arrived at the precinct that appellant was under arrest 
for disorderly conduct. Appellant was not immediately charged or booked 
with the offense of disorderly conduct but instead he was taken to the up¬ 
stairs detective room for questioning about the coat and delivered to de¬ 
tective Barbour. (J.A. 11) 

At the trial appellant urged the proposition that he was arrested when 
he first was approached by officer Hilton and required to accompany the 
officer to the precinct. The government contended that the arrest of ap¬ 
pellant was not accomplished until appellant and the officer had almost 
reached the precinct, after the remarks of appellant and when Officer 
Hilton told appellant he was under arrest. The position of the govern¬ 
ment in this regard is not supported either by the facts or by the law. 
Perhaps the best definition of an arrest is in Alexander on Arrest, Volume 
1, Par. 45 at pages 353; 358: 


1 
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The word arrest is derived from the French word 
arreter which means to stop, to detain, to hinder, to 
obstruct. In the abstract it means ’’frustration of or 
impediment to the free movement or locomotion of in- 
other”, in the concrete it means a ’’seizure or taking 
possession of another against his will”. A restraint, 
however slight , on another’s liberty to come and go or 
remain as he wills or wishes, whether that will or wish 
is known to the restrainer or not , a manifestation of 
governmental authority, accomplished by apparent means 
of exercising it and a communicated purpose to exercise 
it so that restraint compels one to yield involuntarily to 
such exercise. j 

I 

At page 358: 

| 

The following are arrests: .... detaining to 
search before an arrest is contemplated .... follow¬ 
ing or accompanying one commanded to go or come to 
some designated place .... officer telling one . L . . 

’ to come over and see the Captain , or you are wanted 
over at the station house , which command is obeyed . 

As stated in Alexander, it is the law that one who is told by an officer 

| 

to come over to the station house to see the Captain, or another officer, 
or, that he is wanted at the station house, which command is obeyed, is 
’’ Arrested ”. It follows, therefore, that appellant was illegally arrested 
in the first instance. 

i 

Appellant testified that while in the upstairs detective room he was 

i 

struck by officer Barbour; that he then struck Barbour and that all of the 
officers present began beating him. (J. A. 84) Of course, at this point all 

l 

questioning concerning the allegedly stolen coat ceased. The officers all 
denied having struck appellant except officer Gerber who testified that he 
assisted Hilton and Barbour by stomping on one leg of appellant while he 
twisted the other until Hilton got a good hold on appellant. (J. A. 38) 

i 

i 

Officer Hilton who had stepped out rushed back into the room be¬ 
cause he heard appellant ’’hollering” and screaming. (J. A, 25) Hilton 

i 

grabbed appellant and pinned back his neck and arms from the rear so 


i 
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that only the feet of the appellant were free. Appellant, who was then 
hysterical, continued to scream, kick his feet and to attempt to free him¬ 
self from the unlawful custody. During the struggle officer Barbour was 
kicked. 

Officer Hilton, with the same hold, then began to drag appellant 
from the upstairs room down the stairs to the main or first floor of the 
precinct. (J. A. 46) All the while appellant continued to scream and 
kick his feet in a futile attempt to get away from the officer. Officer 
Barbour came down the stairs about 12 steps behind the appellant who 
was being dragged by officer Hilton. (J. A. 47) 

On the first floor officer Paul heard the scuffle and saw Hilton drag¬ 
ging appellant. Officer Paul testified, ’’officer Hilton was coming down 
the stairs backwards and he had an arm-hold on Galloway, and Galloway 
Was Fighting To Attempt To Get Away ”. (J. A. 41) Officer Paul stated 
that he came over to Hilton and Galloway to remove one Chase who was 
standing nearby and that he proposed to assist Hilton by removing Chase. 
(J. A. 43) Chase merely stood by and was not engaged at all in the strug¬ 
gle between Hilton and Galloway. Galloway was still kicking his feet and 
legs furiously when officer Paul rushed up. Officer Paul received a kick 
in the groin. (J. A. 42, 43) There was no evidence whatsoever that ap¬ 
pellant specifically aimed a kick at officer Paul. On the other hand, the 
evidence shows that only the feet of Galloway were free; that his arms 
were held by Hilton in a ’’bear hug” and that Galloway was kicking his legs 
wildly in an attempt to get away from Hilton. 

Appellant was charged in count one of the indictment with an assault 
on officer Barbour and in count two with an assault on officer Paul. (J. A. 
1) Appellant was found not guilty on count one, the assault on officer 
Barbour and was found guilty of count two, the assault on officer Paul. 

Throughout the trial appellant urged as his two principal theories 
of defense: (1) resistance to the unlawful arrest and the resulting unlaw¬ 
ful custody; (2) self defense. 
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There is no question but that the two alleged assaults were part and 
parcel of a single and continuous effort on the part of the youth, Galloway, 
to free himself from the unlawful custody and to defend himself against the 
assaults and attempted assaults of the police officers. There was an un¬ 
broken sequence in the chain of events from the time appellant struck offi- 

j 

cer Barbour in the 2nd floor detective room, whether or not Barbour struck 
him first, to the time when officer Paul received a kick on the first floor of 
the precinct. If the appellant had the right to resist the unlawful arrest and 

I 

the unlawful custody and to defend himself against Barbour who made the 
initial assault upon him in the detective room on the 2nd floor, that right 

j 

continued and he had the same right after he was dragged to the first floor. 
Not only did appellant Galloway have the right to defend against Barbour, 
Gerber and Hilton but he also had the right to defend agaiiist any person or 
persons vhom he reasonably believed were assisting, about to assist or 
attempting to assist Barbour, Gerber or Hilton in assaulting him. 

In his Prayer for Instruction Number Nine (substituted) (J. A. 6) 

i 

appellant requested the Court to charge the jury as follows: 

| 

i 

You are instructed: 

In this case defendant has testified that he was first 
struck by officer Barbour. If you find this to be a fact, 
then you are instructed that it then became the legal right 
of Galloway to defend himself and to repell all persons 
whom he had reasonable grounds to believe were about 
to assault him or who were attempting to assault him or 
who were engaged in assisting another to assault him, 
with such force as Galloway reasonably believed neces¬ 
sary to repell his assailant or assailants. 

Unless you are convinced beyond a reasonable 
doubt that Galloway did not act in self defense as out¬ 
lined to you above, then your verdict must be Not Guilty 
on both counts of the indictment. 

i 

i 

■ 

i 

i 

i 


i 

i 
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The Court promised to give the substance of prayer number nine 
in its charge but did not do so. This was, of course, an effective denial 
of the prayer. Appellant objected to the denial at the conclusion of the 
Court’s charge. (J. A. 115) 

The proposition that appellant under the circumstances, had the legal 
right to continue to resist and continue to defend himself against persons 
whom he reasonably believed to be assisting or attempting to assist his 
assailant or assailants and whom he reasonably believed to be about to 
assault him or attempting to assault him, is well founded in the law. Be¬ 
cause of the peculiar circumstances in this case,the denial of appellant’s 
prayer number nine was so prejudicial that it, in all probability, resulted 
in the conviction of appellant on count two, the assault on officer Paul 
which was the second in point of time. 

There was nothing in the Court’s charge to convey to the jury 
the above principals of law nor was the jury instructed on the right of ap¬ 
pellant to continue to defend and the right to defend against persons as¬ 
sisting another in assaulting him and against persons attempting to or 
about to assault him. In this connection it is highly significant to note 
that the jury found appellant not guilty on the assault on officer Barbour. 
This alleged assault was first in point of time and was the fuse that ig¬ 
nited the whole affair. This resulted in the assault by officer Gerber on 
appellant and the assault on appellant by officer Hilton in dragging him 
down the stairs. 

There is no conflict in the testimony as to the fact that officer Paul 
was attempting to assist officer Hilton at the time he was kicked. In fact, 
officer Paul so testified that he was about to assist Hilton by removing 
Chase whose intentions were not known. Chase testified that Galloway 
was still kicking when officer Paul rushed over in an attempt to grab 
Galloway’s legs and received a kick. (J. A. 70; 73) In any event there 
was evidence that officer Paul went to the assistance of officer Hilton 
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who was even then, engaged in an assault upon Galloway. 

i 

In Wilson v. State (Tex.) 81 S. W. 34, it was held that one assaulted 
and once having the right of self defense, had the right to follow up the 
difficulty until he reasonably believed all danger to himself had passed. 

To the same effect: See also Taylor v. State (Tex.) 213 Si W. 985. 

— j 

i 

In the charge to the jury (J. A. 107) the Court said nothing from 
which the jury might infer that appellant had the right to defend against 
officer Paul who attempted to come to the assistance of officer Hilton 
and the other officers who had assaulted appellant and who were seeking 
to maintain an illegal arrest and to keep appellant in unlawful custody. 

The granting of appellant's prayer number nine, would have, of course 
served that important purpose. 

i 

i 

The case most nearly in point which sets forth the law applicable 
to the circumstances of the instant case is Jenkins v. State , 59 S. E. 

435. In that case the defendant shot an officer who was attempting to 

j 

come to the assistance of another officer engaged in assaulting defendant 
in the process of maintaining an illegal arrest of defendant. The Court, 

i 

in effect, held that not only did defendant have the right to resist the 

l 

officer arresting him but also he had the right to use such force as was 
necessary to repel the second officer who sought to assist the arresting 

I 

officer. The Court said: 

"If, however, the defendant at the time he shot 
McIntyre, believed, and the facts as they then appear¬ 
ed to him reasonably justified his belief, that McIntyre 
was assisting Pressley in accomplishing his illegal ar¬ 
rest, he would have the same right of resistance to the 
apparently unlawful act of McIntyre as he had to the 
actually unlawful conduct of Pressley . This theory of 
defense arose from the facts and Should Have Been 
Submitted To The Jury . "* 


* 


Emphasis supplied. 
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Appellant here had the same right to resist and defend against offi¬ 
cer Paul as he had to resist and defend against officers Barbour and Hil¬ 
ton. 

In the syllabus written by the Court in Holmes v. State (Ga.) 62 
S. E. 716, we are told: 

M A private citizen who joins in a felonious attempt 
by an officer to make an illegal arrest occupies no bet¬ 
ter position than the officer himself. If the party whom 
the officer was attempting illegally to arrest would have 
been justifiable in killing the officer, he would also be 
justifiable in killing a private citizen who was actually 
assisting the officer in the commission of the felonious 
act." 

In Gafford v. State , 68 So. 2d. 858, where the question of self de¬ 
fense was being considered, the Court said: 

’’Clearly Cecil Melton did not provoke the difficulty 
with Terry. It was Terry who injected himself into the 
fight between Melton and Simmons by leaving the auto¬ 
mobile and approaching the fight. He must be placed 
in Simmons’ shoes by his aborted intervention. So placed, 
Cecil’s acts were fully justified so far as Terry was con¬ 
cerned. ” 

Thus, it is seen that in this case there should have been some in¬ 
struction whereby the jury could understand that under the facts here, 
officer Paul must be placed in the shoes of officer Barbour and Hilton, 
and thus placed, accordingly, to the jury’s own finding in count one, 1 
appellant was fully justified in resisting officer Paul with reasonable 
force. See also: State v. Woodard, 58 Idaho 385; 74 P. 2d. 92 and an¬ 
notation in 114 A. L. R . 634. 

In the facts of this case there can be no dispute over the fact that 
even if officer Paul did not assault appellant, certainly he was About to 


1 The jury found appellant not guilty in Count One. the assault on Officer Barbour. 
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i 

i 

i 
i 

i 

to assault him. Appellant, in his prayer number nine requested the Court 
to instruct the jury on the right of appellant to use reasonable force to 

defend against a person or persons "About” to assault him. The denial 

i 

of this aspect of the prayer and the failure of the Court to give any in¬ 
struction on this facet of the defense was plain and prejudicial error. 

The law in this regard is stated in Martin v . State 5 Ind. App. 453; 32 
N. E. 594 where the Court held: 

"If from any person’s act or conduct one person is j 
reasonably induced to, and does in good faith believe 
that another is About To Assault * and injure him, he 
being without fault himself, he need not wait until the 
assault is made, but may act upon appearances, as he 
in good faith at the time regards them, and defend him¬ 
self. " 

The Court instructed the jury on self-defense as follows: (J. A. 112- 
113) I 


"But the law of self-defense is one of necessity, 
and in order to justify the use of force in self-defehse, 
the following conditions must be present: 

One: The person must act on an honest convic¬ 
tion that he is in imminent, present danger of bodily 
injury At The Hands Of His Assailants , * and he must 
have reasonable grounds for his belief. 

Two: He must not be the aggressor, and mere 
words without more are never considered provocation. 

i 

Three: He must use no more force that reason¬ 
ably appears necessary under all the circumstances 
to avert the threatened injury to himself. 

All three of These Conditions Must Be Present 
In Order To Entitle One To Use Force In Self-Defense. "* * 

It is to be noted that the jury, was instructed in effect that appellant 


must have acted upon an honest conviction of present danger of bodily in¬ 
jury "At The Hands Of His Assailant Or Assailants ", * and further 


♦ 


i 


Emphasis supplied. 




”. . . . these conditions must be present in order to entitle one to use 
force in self-defense”. The jury could reasonably infer from the instruc¬ 
tion given that appellant was not entitled to use force against officer 
Paul because Paul was not one of his assailants. Officer Paul was not 
engaged in actually assaulting appellant but he was either assisting, about 
to assist, or attempting to assist Officers Barbour and Hilton in assault¬ 
ing appellant; or, was himself attempting to assault appellant. The evi¬ 
dence reveals also that appellant was justified in a belief that officer Paul 
was about to assault him. It is plain, therefore, that appellant was pre¬ 
judiced in not having the jury instructed as to his defense with respect to 
officer Paul, whose conduct is described above Even though appellant 
felt no danger of harm ”at the hands” of officer Paul, under the circum¬ 
stances he was entitled to use force against Paul because of the reasons 
above-stated. 

It is entirely possible, and indeed, probable, that the jury found 
appellant guilty of the assault on officer Paul because these principles 
of law were not given in the charge. This theory is demonstrated by the 
fact that the jury did find appellant not guilty of the assault on Officer 
Barbour in Count One of the indictment. Officer Barbour actually as¬ 
saulted appellant and the jury was instructed as to the law of self-defense 
where it applied to one actually assaulting an accused. The resulting pre¬ 
judice to appellant is obvious. 

The appellant’s theory of defense as to officer Paul was borne out 
by the evidence. Appellant, therefore, was entitled to have the jury in¬ 
structed upon this theory. This Court has held in McAffee v. United States , 
70 App. D. C. 142; 105 F. 2d, at page 26: 

’While some reliance may be placed by a trial judge upon 
the capacity of a jury to understand the implication of in¬ 
structions nevertheless, both of the parties to the cause 
are entitled to have the jury clearly informed on the whole 
of the instructions as to the law covering their respective 
theories of the case, there being evidence to support each 
theory. ” 
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In People v. Scalisi , 324 Ill. 131; 154 N. E. 715 it was held that a 
defendant is entitled to have the jury instructed not only on the law appli¬ 
cable to facts testified to by defendent but also as to the law applicable to 
any facts which the jury might legitimately find from the evidence. 

In a case where the trial Court announced to grant in substance a 
prayer for instruction proposed by defendent, where the proposed prayer 
was not an accurate statement of the law and the trial Court gave 
structions on the subject, this Court in Colbert v. United States , 

D. C. 261; 146 F. 2d 10 at page 12, had this to say: j 

’’Many other cases to the same effect could easily be 
cited, but we think enough has been said to indicate that 
where the judge elects to charge in his own language on 
all matters properly to be considered by the jury, tpe 
failure of a requested instruction to conform precisely 
to the law, should not relieve the Court of the duty to 
charge accurately upon an important phase of the evi¬ 
dence. Much more is this true where, as here, the 
Court announces its purpose so to do. ” 

The Colbert decision i s particularly applicable to the facts 
instant case. See also: Goldv. United States, 102 F. 2d. 350; Meadows 
v. United States, 65App. D. C. 275; 82 F. 2d. 881; Calderon v. United 
States , 279 F. 556; Hendrey v. United States , 233 F. 5. 

I 

It is clear, therefore, that appellant was immeasurably prejuduced 
by the failure of the Court to charge as requested in this regard. The 
prejudice went to a substantial right such that he was thereby denied a 
fair trial. ! 


no in- 
79 App. 


in the 


i 
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n. 


THE CONVICTION SHOULD BE REVERSED BECAUSE OF THE 
FAILURE AND REFUSAL OF THE COURT TO CHARGE THAT 
APPELLANT’S ARREST WAS ILLEGAL AND BECAUSE OF THE 
ERRONEOUS INSTRUCTION ON DISORDERLY CONDUCT. 

Appellant was apprehended by officer Hilton and taken to Number 11 
Precinct for questioning concerning a mistakenly reported stolen coat of 
a value of less than $100. 00. The value of the coat was known to the offi¬ 
cer at the time and the officer had no reasonable grounds for a belief that 
appellant had the coat in his possession, nor did the officer express such 
a belief. The Court instructed the jury that the officer had no right to 
arrest appellant "for the theft 1 * of the coat without a warrant and the 
Court instructed "If you should find the defendant was placed under ar¬ 
rest for the Theft * by the officer when he first went with him then you 
are instructed as a matter of law you would find such arrest was illegal". 
(J. A. Ill) The principal vice of that language is that it was grossly mis¬ 
leading in that there was no evidence that officer Hilton arrested appel¬ 
lant "for the theft" of the coat nor did appellant ever contend such was 
the case. Appellant was arrested for questioning concerning the coat. 

It was virtually conceded by the government and recognized by the 
Court in its charge that if appellant was arrested when first apprehended 
by Hilton such arrest would be for a misdemeanor not committed in the 
officer’s presence and was therefore illegal. 

Officer Hilton had already taken another boy, Roy, into custody 
and delivered him to Number 11 Precinct detective room for questioning 
concerning the same coat (J. A. 10). The jury could have reasonably 
inferred from this charge that the arrest was not illegal if it was merely 


♦ 


Emphasis supplied. 
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for questioning and not an arrest "for the theft" of the coat, or even, 

I 

that it did not constitute an arrest. 

i 

i 

As pointed out in Point I of this Brief, appellant was effectively 
arrested when originally taken to the precinct. It was contended by the 
government at the trial that the arrest did not take place at that time but 
did occur when the officer told appellant that he was under arrest for 

I 

disorderly conduct. As will be later shown by the testimony of Officer 
Hilton, quoted hereinafter, the arrest of appellant was effected when 

i 

Hilton first requested appellant to come to the precinct. An arrest 
consists of the act of restraint and a formal announcement is not a 
part thereof. 

I 

After charging that if the jury found that defendant was placed under 
arrest for the theft of the coat by the Officer when he first went with him, 

i 

the Court further instructed, "So, even if you should find that the defen- 
dent Galloway was arrested illegally in the first instance, if he later, 
while with the Officers * used profane language or engaged in other dis ¬ 
orderly conduct on the public street, then you would find that he did com¬ 
mit a misdemeanor in the presence of the Officers * and that they * then 
had the official duty and right to arrest the defendant without a warrant 

for that misdemeanor". (J. A. 112) First of all, the Co^rt erred in in- 

| 

structing the jury as to any conduct on the part of appellant, in that re¬ 
gard, other than that which happened at the time of the claimed arrest. 
The Court referred to conduct in the presence of the Officers and states 
that They had the right to arrest appellant. At whatever stage of the 
proceedings appellant’s arrest was effected in any instance, all of the 
evidence shows that appellant was arrested only by officer Hilton. There 
was no other officer involved in the arrest. There was testimony as to 

i 

the language of appellant when inside the precinct and while in the second- 

. i 

_ i 

i 

a 

Emphasis supplied. 
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floor detective room. This language was to the effect that he referred to 
certain officers as ”so and so’s”. When appellant had been taken into 
the detective room and about the time that he was assaulted by officer Bar¬ 
bour he was unquestionably already under arrest. There was no testimony 
that any officer other than Hilton arrested appellant. If appellant’s arrest 
was valid, the cause and reason for the arrest must rest solely upon the 
events transpiring before he was taken into the precinct. The charge in 
this regard was both confusing and misleading for, from it the jury could 
have reasonably inferred that the arrest could be justified by the conduct 
of the appellant within the precinct or that the arrest occured after the 
appellant had been taken into the precinct. This was prejudicial to appel¬ 
lant for the reason that most of the conduct of appellant inside the precinct, 
that otherwise might be considered disorderly conduct, 1 was in fact law¬ 
ful custody and self-defense. 

The Court charged, ’’there is further testimony, however, that en- 
route to number 11 precinct the defendant engaged in disorderly conduct 
and profanity; cursing and swearing on the public street”. (J. A. Ill) 

There was in fact no such testimony. The entire testimony of officer Hil¬ 
ton regarding all of the events from the time that he apprehended appel¬ 
lant to the time that appellant was taken inside the detective room for 
questioning is as follows: (J. A. 10-11) 

Q. What did you do next ? 

A. I returned to the 2400 block of Nichols Avenue South¬ 
east and that is when I saw Galloway. 

Q. Tell us what, if anything, you saw when you saw him. 


1 D. C. Code Title 22 - Section 1121 (D. C. Law Enforcement Act of 1953) provides: "Whoever, with 
intent to provoke a breach of the peace, or under circumstances such that a breach of the peace may be 
occasioned thereby. - (1) acts in such a manner as to annoy, disturb, interfere with, obstruct, or be of¬ 
fensive to others; .... (3) shouts or makes a noise either outside a building during the nighttime to the 
annoyance or disturbance of any considerable number of persons; (Shall be penalized) 

This statute was read to the jury in the charge. (J.A. Ill) 
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A. Galloway was driving his car. I walked over to 
his car and I told him I would like to speak tb 
him. So he said "About what?" I said, "About 
a coat. " I 

He said, "Well, will you mind getting in the 
car while I pull around the corner ?" 

He went over to Talbert Street, made a left 
turn on to Talbert Street and parked his car. j He 
then got out of the car and said, ’Well, what’s the 
matter, officer Hilton?" 

I said, Galloway, we got a report of a stolen 
coat and the lady said you were in the restaurant 
at the time it was missing. 

He said, ’1 didn’t take no coat. " j 

At that time he lit a cigarette. 

As we proceeded to the precinct — 

Q. How did you go to the precinct ? 

A. We walked. 

Q. Tell us what, if anything, happened or was said as 
you were going to the precinct. 

A. Just before getting to the precinct Galloway Stated 
that he was tired of policemen picking him up every 
time something went wrong over there. j 

I said, ’Well, Galloway, you shouldn’t have that 
attitude. If you didn’t do anything, you don’t have 
anything to worry about. ’’ 

At that time he started saying something about 
somebody killed his father and that they wasn’t going 
to do it to him.. j 

So I said, "Galloway, are you sick?" 

He said, "No. I am not sick. " 

I said, ’Well, why do you want to tell me that?" 
He said, "Officer Hilton, I am tired of these so- 
and-so’s picking me up every time. ’’ j 

I said, "Galloway, if you don’t keep quiet I am 
going to place you under arrest for disorderly con¬ 
duct. ’’ 

He said, ’Well, forget it. My mother Will get 
me out. ’’ 

At that time I grabbed him in the belt and I told 
him he was under arrest for disorderly conduct. 
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Q. Did you take him in to the precinct? 

A. Took him straight in to the precinct. 

Q. Any particular place in the precinct? 

A. Took him up to the detective room. 

Q. And where is that ? 

A. On the second floor. 

There is absolutely nothing in the above-quoted testimony showing 
that appellant was guilty of the offense of disorderly conduct in the pre¬ 
sence of officer Hilton before they entered the precinct. 1 The language 
ascribed to appellant, "officer Hilton, I am tired of these so-and-so’s 
picking me up everytime", was certainly not cursing, swearing or pro¬ 
fanity. Officer Hilton did not testify to any facts warranting the arrest of 
appellant for disorderly conduct. If the arrest occured at this point it 
was illegal and the Court should have so instructed the jury as a matter 
of law. Appellant in his prayer for instruction number 6-A (J. A. 5) re¬ 
quested the Court to charge the jury as follows: 

You are instructed that as a matter of law defen¬ 
dant Galloway did not commit the offense of disorderly 
conduct in the presence of officer Hilton. Galloway was, 
therefore, illegally arrested and Galloway had a legal 
right to resist the illegal arrest and the subsequent un¬ 
lawful custody with such force as was reasonable under 
the circumstances. 

You are further instructed that unless you are con¬ 
vinced beyond a reasonable doubt that Galloway used force 
that was unreasonable and excessive under all of the cir¬ 
cumstances, then you must find the defendant Galloway 
Not Guilty on both counts of the indictment. 

This request was denied. Appellant objected to the denial. (J. A. 
115) This was plain error. ( Hersh v. United States , 68 F. 2d. 799) 
There was no rational basis upon which the jury could come to the 


1 The jury was left without any instruction as to the status of the appellant’s arrest in event the jury 
found as a fact (1) that defendant was not arrested when first apprehended by officer Hilton and (2) defen¬ 
dant did not commit the offense of disorderly conduct on a public street. (J. A. 111-112) 
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conclusion that officer Hilton lawfully arrested appellant for the offense 

of disorderly conduct. If the jury had been instructed that appellant had 

! 

not co mm itted the offense of disorderly conduct in the presence of offi¬ 
cer Hilton as a matter of law there would have been nothing for the jury 
to consider except the element of reasonable or excessive force in resist¬ 
ing the illegal arrest. 

j 

The Court gave to the jury as a question of fact, the issue as to whe- 

i 

ther or not appellant was arrested when originally requested by officer Hil¬ 
ton to come to the precinct. This was an error. The Court should have 
found as a matter of law that appellant was arrested when first apprehended 
by Hilton. Naturally appellant did not resist Hilton at this point but at the 
same time his going to the precinct was not voluntary. On the way to the 
precinct appellant saw his brother and told him to tell his xhother he was 
being taken to the precinct. This was confirmed by Hilton’s testimony. 

I 

(J. A. 20) There is no doubt that appellant considered himself arrested. 
This 18 year old boy was merely obeying the directive of a uniformed 
police officer. The defendant was then arrested. Morton v. United States , 
79 App. D. C. 329; 147 F. 2d 28. This Court held in Higgins v. United 
States, 93 App. D. C. 340; 209 F. 2d 819: 

i 

I 

’Words or acts that would show consent in some 
circumstances do not show it in others . . . Non-Resis¬ 
tance to the orders or suggestions of the police arp not 
infrequent .... true consent force of fear or pressure 
is not so readily to be found. Judd v. United States , 89 
App. D. C. 66; 190 F. 2d 649, 651." (See also: Quotation 
from Alexander on Arrest , Vol. 1, par. 45 pages 353; 358 
in point one of this brief.) 

It follows that appellant's arrest was illegal upon any theory. Appel- 

i 

lant was taken into custody for questioning concerning a missing coat that 

i 

actually had not been stolen by any one and under such circumstances that 
his arrest therefore without a warrant was illegal and as a matter of law 
appellant did not commit the offense of Disorderly Conduct in the pres¬ 
ence of the arresting officer. 
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The Court promised to give the substance of appellant’s prayers for 
instruction numbered one and two (substituted) (J. A. 2) the Court effec¬ 
tively denied these prayers by failing to give the substance. Appellant 
objected to the denial (J. A. 115) These prayers were as follows: 

Number One 

You are instructed that as a matter of law the arrest 
of defendant Galloway by officer Hilton was unlawful and 
illegal in the first instance and that under these circumstan¬ 
ces it was the right of the defendant to use reasonable force 
to resist the illegal arrest and to free himself from the un¬ 
lawful custody in the number 11 precinct and unless you 
are convinced beyond a reasonable doubt that the force 
used by Galloway was not reasonable and excessive then 
you must find the defendant Not Guilty upon both counts 
of the indictment because it is the law that it is the un¬ 
doubted right of a citizen to resist an unlawful arrest. 

Number Two (Substituted) 

You are instructed: In this case the evidence shows 
that officer Hilton arrested defendant Galloway for an al¬ 
leged petty larceny not committed in his presence and 
when Hilton could not have had probable cause for a be¬ 
lief that the defendant had possession of the allegedly 
stolen property at the time of the arrest. The arrest 
was, therefore, illegal. Under these circumstaices, 

Galloway had the right to resist the unlawful arrest and 
the right to use reasonable force to resist those seeking 
to detain him in the resultant unlawful custody. You are 
now at liberty to consider only the question as to whe¬ 
ther or not the government has proved to your satisfac¬ 
tion beyond a reasonable doubt that the force used by 
Galloway to resist the unlawful arrest and detention in 
unlawful custody was excessive and unreasonable under 
all of the circumstances. 

If you are not convinced beyond a reasonable doubt 
that Galloway used unreasonable and/or excessive force, 
you must find Galloway Not Guilty upon both counts of the 
indictment. 
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The statute under which appellant was charged, in pertinent part, 
provides, Whoever without justifiable and excusable cause " assaults a 
policeman shall be guilty of a felony. The gist of appellant’s defense was 
that he did have justifiable and excusable cause for his action in kicking 
officer Paul. One phase of his excusable and justifiable cause was his 

i 

resistance to the unlawful custody in which he found himself as a result 

of his illegal arrest. Appellant’s prayers numbered one and two (substituted) 

i 

were designed to advise the jury of that defense which was a total and com- 
plete defense in that appellant had every right to resist the unlawful arrest 
and to attempt to free himself from the unlawful custody, j The denial of 
the said prayer and the failure and refusal of the Court to charge that 

i 

i 

appellant was illegally arrested as a matter of law, was reversible error. 

j 

i 

i 

m. | 

i 

! 

THE COURT’S INSTRUCTION TO THE JURY UPON ASSUMED 
FACTS AND FACTS NOT SUPPORTED BY ANY EVIDENCE WAS 
CONFUSING, MISLEADING AND WAS PREJUDICIAL AND RE¬ 
VERSIBLE ERROR. 

I 

As an essential element in the case against appellant it was incum¬ 
bent upon the government to prove that the officers allegedly assaulted in 
violation of 22-505 D. C. Code were engaged in the performance of their 

j 

official duties. If at the time officer Paul received a kick the appellant 
was engaged in attempting to free himself from unlawful custody result¬ 
ing from an illegal arrest, or if appellant was at the time defending him- 

i 

self by using such force as was necessary to repel force unlawfully directed 
toward him, then, in either event, the jury might have found with a prop¬ 
er instruction that officer Paul could not have been acting in the discharge 

i 

of his official duty in attempting to assist another officer who was assault¬ 
ing appellant. Officer Paul had no official duty to either assist in the un¬ 
lawful assault or to prevent one in unlawful custody from freeing himself. 


j 
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The Court instructed the jury as to the five elements necessary to 
the government’s proof of the offense charged and undertook to define and 
explain the same to the jury. (J. A. 110) The Court charged the jury as 
follows: (J. A. 110) 

”As to the third element, that the complainant, the 
police officer, was in the discharge of his official duty, 
you are instructed as a matter of law that it is the duty 
of a police officer to investigate complaints of larceny 
and to arrest without a warrant for certain offenses. ’’ 

This portion of the charge concerned itself with setting forth the fact 
that the complainant was actually in discharge of his official duties. This 
was a matter for jury determination. Now in this case there were only two 
complainants, officers Barbour and Paul. Neither complainant arrested 
appellant. Officer Paul was at no time engaged in investigating a com¬ 
plaint of larceny. The evidence was also quite clear that appellant was 
arrested by officer Hilton, and not by one of the complainants. The Court 
was at this point explaining to the jury that element three (that the com¬ 
plainants were engaged in the performance of their official duties) had been 
proved as a matter of law . The factual error on the part of the Court was 
prejudicial to appellant in several ways. First, it assumed a fact that was 
not supported by any evidence, and indeed, was contrary to all of the evi¬ 
dence. 

Secondly, it would certainly tend to confuse and mislead the jury, 
for nothing was said as to the true duties of officer Paul under the circum¬ 
stances. Officer Paul was not engaged in either making an arrest or in 
investigating a larceny. The jury could assume from this charge that Paul’s 
acts might have been in some manner connected with the arrest or the in¬ 
vestigation of the report of the missing coat. Here was a question of fact 
for the determination of the jury, but the Court invaded the province of the 
jury and instructed upon the fact as a matter of law to the prejudice of 
appellant who was entitled to have the jury pass upon the question as to 
whether or not, under the circumstances officer Paul’s acts were in 


performance of his official duty. There was evidence upon which the jury 

i 

could have reasonably come to the conclusion that officer Paul had no right 

i 

to assist officer Hilton and was therefore not acting within the scope of his 
official duty. 

Third, since the Court spoke of the arrest and the investigation of a 

j 

larceny, the jury could well infer that this aspect of the charge referred 

j 

to the activities of officer Hilton. There was no doubt from the evidence 
that officer Hilton arrested appellant while he was engaged in investiga¬ 
ting an alleged larceny. (J. A. 10; 22) The jury could have concluded that 
officer Hilton in connection with his official duty to " investigate complaints 
of larceny and to arrest without a warrant for certain offenses" arrested 
appellant and that such arrest under the circumstances was valid. This, 

i 

of course, did great violence to appellant’s defense of resisting an unlaw¬ 
ful arrest. A charge to the jury in a criminal case should not be mislead¬ 
ing. Bollenbach v. United States, 326 U.S. 607; 90 L. Ed. 350. 

i 

"It is not sufficient that a jury may reach the right 
conclusion, but it is required that it be so framed that 
a jury may not draw the wrong conclusion therefrom. " 

Miller v. United States, 120 F. 2d 968 at page 972. 

i 

! 

The Court charged the jury (J. A. 113) as follows: 

i 

"You are instructed that even if you find the defen¬ 
dant struck the officer while he was making the arrest *, 
yet if you further find the striking was accidentaTor 
unintentionally inflicted by the defendant, you should 
find the defendant not guilty. " (J. A. 113) 

i 

; 

The above quotation from the charge is a complete paragraph and 
is not taken out of context. Maybe the Court was referring to the officer 
who made the arrest of appellant, officer Hilton. If so, the charge is in 
error. There was absolutely no evidence whatsoever that appellant struck 
officer Hilton at any time and, moreover, appellant was not charged with 

♦ 


Emphasis supplied. 
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striking or assaulting officer Hilton. Maybe the Court was referring to offi¬ 
cer Paul who attempted to assist Hilton in assaulting or restraining appel¬ 
lant. There was some evidence from which the jury could have inferred 
that the kick received by Paul was not intentionally inflicted. But if we 
assume that the Court was referring to officer Paul then again the Court 
gave to the jury a fact not only not supported by the evidence but one con¬ 
trary to all of the evidence. There was no evidence that anyone other 
than officer Hilton arrested appellant. This part of the charge actually 
leads one to believe that officer Paul was engaged in making an arrest 
at the time he received a kick. 1 This is even more confusing when con¬ 
sidered along with the previously mentioned part of the charge wherein 
the Court spoke of the duty of the complainants (Barbour and Paul) to 
arrest without a warrant for certain offenses (J. A. 110). At best, this 

l 

part of the charge could only serve to either confuse or to mislead the 
jury. A charge by the Court which assumes facts not in evidence consti¬ 
tutes prejudicial error. Ward v. United States , 4 F. 2d 722. It is error 
for a Court in instructing the jury to assume the existence of a fact which 
is in the province of the jury to determine from the evidence or of one in 
support of which there was no evidence. Dolan v. United States , 123 F. 

52; Pincolinl v. United States , 295 F. 468; Blanton v. United States , 213 
F. 320. 

The Court instructed the jury: (J. A. Ill) 

’’There is further testimony, however, that enroute 
to Number 11 Precinct the defendant engaged in disorder¬ 
ly conduct and profanity; cursing and swearing on the pub¬ 
lic street. ” (J. A. Ill) 

As is stated elsewhere in the brief, there was no testimony that ap¬ 
pellant engaged in profanity, cursing or swearing on the public street. 
According to the testimony of officer Hilton who took appellant to the 


1 Officer Barbour the other complainant did not arrest appellant although he was struck. 
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precinct the appellant's language consisted of ordinary and non-profane 
words; the appellant referred to certain officers as "so-and-so's". The 

i 

i 

entire testimony of officer Hilton in this regard is found in pages 10 and 
11 of the Joint Appendix. The words ’’so-and-so's’’ are frequently used 
by many persons and certainly are not to be considered profane, curse 
or swear words. It must be borne in mind that this was an important 
aspect of a criminal case. If it was intended by the prosecution or by the 
witness officer Hilton to impute to these words a meaning hot in keeping 

i 

with their usual and ordinary connotation, then it was the duty of the gov¬ 
ernment to produce evidence of such meaning. This was not done, so 
that only the ordinary meaning was proved. Even if such were not the 

i 

case, then certainly the meaning would be a jury question and the Court 
was not warranted in giving to the jury the Court’s own opinion of the 
meaning of the words. But appellant maintains that the words were not 
profane, curse or swear words and must be accepted for their usual 
meaning. There was testimony that inside the precinct and inside the 
second floor detective room appellant used profanity. Naturally, if ap- 

i 

pellant used profanity inside the precinct it had no bearing on his arrest; 

i 

he was accused of disorderly conduct on a public street. The charge of 

i 

the Court, stating it as a fact, that appellant used profanity and engaged 
in cursing and swearing on the public street was prejudicial to appellant. 
Also the jury might well have been misled into the mistaken belief that 
appellant did curse and swear on the street such that officer Hilton had 

I 

some cause for taking him into the precinct when such was not the case. 
Or, the jury may have concluded that the testimony regarding use of pro¬ 
fanity inside the precinct had some effect on the validity of appellant’s 
arrest. Since the illegality of his arrest and resistance to the unlawful 
custody in which he found himself was one of appellant’s two principle 
defenses, the prejudice to appellant by this charge is obvious. 

Each of the three instances cited above wherein the Court’s charge 
either assumed a fact not in evidence, contrary to the evidence, stated 

i 


as a fact something that had not been proved, or stated as a fact a matter 
that should have been a subject of the jury’s determination, operated to 
deprive appellant of a substantial right. In their aggregate they effectively 
deprived appellant of a fair trial. 

In Quercia v. United States , 289 U.S. 466; 77 L. Ed. 1321 at page 
1325 the Supreme Court had this to say: 


’’This privilege of the judge to comment on the facts 
has its inherent limitations. His discretion is not arbi¬ 
trary and uncontrolled, but judicial, to be exercised in 
conformity with the standards governing the judicial of¬ 
fice. In commenting upon testimony he may not assume 
the role of a witness. He may analyze and dissect the 
evidence, but he may not either distort it or add to it. 

His privilege of comment in order to give appropriate 
assistance to the jury is too important to be left with¬ 
out safeguards against abuses. The influence of the trial 
judge on the jury ’is necessarily and properly of great 
weight’ and Tiis lightest word or intimation is received 
with deference, and may prove controlling. ’ This Court 
has accordingly emphasized the duty of the trial judge 
to use great care that an expression of opinion upon the 
evidence ’should be so given as not to mislead, and es¬ 
pecially that it should not be onesided;’ that ’deductions 
and theories not warranted by the evidence should be 
studiously avoided. ’ Starr v. United States, 153 U.S. 

614, 626, 38 L. Ed. 841, 14 S. Ct. 919; Hickory v. 

United States , 160 U.S. 408, 421-423, 40 L. Ed. 474, 

478, 479, 16 S. Ct. 327. He may not charge the jury 
’upon a supposed or conjectural state of facts, of which 
no evidence has been offered’. M United States v. Breit¬ 
ling, 20 How. 252, 254, 255, 15 L. Ed. 900, 902. 

On the same subject see also Sturcz v. United States , 57 F. 2d 90 
and, perhaps the latest pronouncement on the matter of the invasion of the 
province of the jury by the Court expressed by this Court, Stewart v. United 
States, App. D. C. ; 214 F. 2d 879. 
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i 


Appellant is mindful of the fact that no specific objection was made 
to the errors in the charge complained of in Point HI of this brief. But 
here we have instances of plain error. Rule 52 (b) Federal Rules of Crim- 

i 

inal Procedure provides: 

| 

" Plain Error . Plain error or defects affecting sub¬ 
stantial rights may be noticed although they were not 
brought to the attention of the Court. " 

i 

The assumption of facts not in evidence in the charge and the resultant 

i 

confusion of the jury in this case was such plain error affecting a substan- 

j 

tial right as was contemplated by Rule 52 (b). This Court has recognized 
the principal embodied in the rule and has acted pursuant to its intent in 

many cases both before and after enactment of the rule, j In a few of these 

i 

cases this Court has ruled as follows: 

! 

i 

The error assigned and argued in defendant’s brief 
concerns the second paragraph of the instructions. No 
objection or exception was taken to the charge as finally 
given. But the government has made no objectibn to con¬ 
sideration of the assignment error; and it is well settled 
that if a plain error vital to a defendant has been com¬ 
mitted, there is power, notwithstanding absence of ob¬ 
jection and exception, to notice and correct on the ap¬ 
peal. Wilborg v. United States , 163 U.S. 632, 658,16 
S. Ct. 112*7, 41 L. Ed. 289; Crawford v. United States, 

212 U. S. 183, 194 29 S. Ct. 260, 53 L. Ed. 465, 15 
Ann. Cas. 392; Mahler v. Eby, 264 U.S. 3^45 S. Ct. 

283,68 L. Ed. 549; Brasfield v. United States, 272 U.S. 

448, 450, 47 S. Ct. 135, 71 L. Ed. 345. ! 

i 

Rule 8 of the Revised Rules of the Supreme Court of the 
United States (286 U.S. 593, 598, 28 U.S.C. A. follow¬ 
ing section 354) and Rule IX of the Rules of Practice 
and Procedure * * * in Criminal Cases * * *, promul¬ 
gated by the Supreme Court of the United States (292 
U.S. 661, 664, 28 U.S.C.A. Following section 723a 
do not in our view affect this power. Meadows v. 

United States, 65 App. D. C. 275, 82 F. 2d 881 at page 
5s?: 


I 

] 

j 

j 

j 
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"At the outset we are confronted with the fact that 
no motion for binding instructions was made at any stage 
of the case. Ordinarily, this would preclude review, but 
in the serious criminal cases our practice has been to 
notice error vitally affecting the issue, without regard 
to the failure of counsel to conform to the rules. Schwartz 
v. United States, 56 App. D. C. 105, 10 F. 2d 900. Ac¬ 
cordingly, we have read the testimony and reached con¬ 
clusion that to permit the conviction to stand would re¬ 
sult in a miscarriage of justice. " Williams v. United 
States , 78 App. D. C. 332, 140 F. 2d 351. 

"However, we cannot escape the conclusion that in 
both instances the error complained of was plain; that 
the natural and probable influence upon the jury was pre¬ 
judicial and that the right of appellant to a fair and im¬ 
partial verdict of the jury was substantially affected. " 

Robertson v. United States, 84 App. D. C. 185, 171, 

F. 2d 345. 

"Ordinarily, failure of counsel to record his excep¬ 
tions to the charge would constitute a waiver of the points 
not raised. It has always been the custom of this court, 
however, ’in cases of serious criminal offense, to check 
carefully the record for error prejudicial to defendant 
which he did not urge. ’ This accords with Rule 52 (b) 
of the Federal Rules of Criminal Procedure, which pro¬ 
vides that ’Plain errors or defects affecting substantial 
rights amy be noticed although they were not brought to 
the attention of the court. ’ The basic question in any such 
scrutiny of the record is whether the errors which may 
be discovered affect ’substantial rights’. Failure on the 
part of a trial court in a criminal case to ’instruct on all 
essential questions of law involved in the case, whether 
requested or not’ would clearly ’affect substantial rights’ 
within the meaning of Rule 52 (b). Tatum v. United States, 

190 F. 2d 614-615 - 88 App. D. C. 5557“ 

Among others, the Third Circuit Court of Appeals has several times 
considered this matter and in Asendio v. United States , 171 F. 2d 122, 
at page 125 said: 
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"On the other hand, we should find it difficult to 
support the position that a basic constitutional right 
of defendant can be denied because his counsel failed 
to object before or at the introduction of the colorable 
evidence. In United States v. Ward, etc. 3 Cir., 1948, ' 

168 F. 2d. 226, 228, we deemed reversal necessary 
because the trial judge inferred to the jury that failure 
of an accused to testify could be considered together 
with the testimony as to guilt, even though the accused 
did not assign that error as a basis for reversal; and 
in United States v. Pincourt, 3 Cir., 1948, 167 F. 2d 
831, we reversed a conviction upon a ground discov¬ 
ered after appeal had been taken. We conclude that 
the record shows plain error in admitting, albeit un¬ 
wittingly, the testimony gained as a result of the il¬ 
legal search and seizure. Under Rule 52 (b) of the 
Federal Rules of Criminal Procedure 18 U. S. C, A. 
reversal is therefore necessary. See United States 
v. Renee Ice Cream Co., 3 Cir., 1947, 160 F. ! Sd 
353, 355. " 

i 

With respect to a rule or guide in the determination as to whether 

i 

an error is "plain" or "harmless" no more instructive and illuminating 
discussion can be found anywhere than in Judge Frank’s dissent in Liss 
v. United States , 137 F. 2d 995 at page 1005 wherein he;says: 

i 

"I must confess that I don’t understand those per¬ 
sons - I do not include my colleagues among them - 
who while purporting to worship the jury, applaud when 
the’harmless error’ doctrine is pushed to such an ex¬ 
treme as it is in the majority opinion here. My col¬ 
leagues, in stating that there is a "modern disposition 
to assume that an error has been harmless, ’have fail¬ 
ed to note what five circuit courts have observed: (16) 

(See Fort Dodge Hotel Co . v. Bartlet , 8 Cir., 108 F. 

2d 253, 259; Lynch v. Oregon Lumber Co ., 9 Cir., 

108 F. 2d 283, 285, 286; Farris v. Interstate Circuit, 

5 Cir., 116 F. 2d 409, 412; Little v. United States, 

10 Cir., 73 F. 2d 861, 866, 96 A. L. R. 83$; Worces ¬ 
ter v. Pure Torpedo Co ., 7 Cir., 127 F. 2d. 945, 947, 

948.) There has been a new trend in the Supreme Court 
concerning that doctrine since at least 1936; the rule is 
now said to be that, if error is shown, there must be 
reversal ’unless it affirmatively appears from the whole 
record that it was not prejudicial..." 


I 

j 

i 
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In Bruno v. United States , 308 U. S. 287; 84 L. Ed 257 at pages 
260-261 the Supreme Court distinguishes ’’technical error (as opposed 
to plain error) saying: 

”Suffice it to indicate, what every student of 
the history behind the Act of February 26, 1919, 
knows, that that Act was intended to prevent matters 
concerned with the mere etiquette of trials and with 
the formalities and minutiae of procedure from touch¬ 
ing the merits of a verdict. Of a very different order 
of importance, is the right of an accused to insist on a 
privilege which Congress has given him. ” 

Appellant says, therefore, that the errors complained of in Point 
m herein are so plain and so prejudicial as to warrant reversal of his 
conviction. 


CONCLIEION 

In conclusion, appellant submits to this Honorable Court that the 
Court below committed prejudicial and reversible error as to each and 
every one of the points hereinbefore set forth in appellant’s brief, there¬ 
fore, Counsel respectfully urges this Honorable Court to reverse the 
verdict and judgment entered against appellant in the Court below. 

Respectfully submitted, 

De Long Harris 

1901 Eleventh Street, N. W. 

Washington 1, D. C. 

Counsel for Appellant 

Columbia 5-7000 
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PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 


467 [ Filed in Open Court, May 23, 1955, Harry M. Hull, Clerk] 

IN THE UNITED STATES DISTRICT COURt 
FOR THE DISTRICT OF COLUMBIA 

i 

Holding a Criminal Term 

Grand Jury Impanelled March 31, 1955, Sworn in on April 5, 1955 


The United States of America 
v. 

Robert P. Galloway 


Criminal No. 491-i f 55 

Grand Jury No. 561-55 

! 

Assault on Member of Police Force 
(22D.C.C. 505) 


The Grand Jury charges: 

On or about March 11, 1955, within the District of Columbia, Robert 
P. Galloway, without justifiable and excusable cause, did assault, resist 
and oppose Harry Q. Barbour, a member of the Metropolitan Police De¬ 
partment operating in the Di strict of Columbia, while the said Harry Q. 
Barbour was engaged in the performance of his official duties. 

SECOND COUNT: I 

i 

On or about March 11, 1955, within the District of Columbia, Robert 
P. Galloway, without justifiable and excusable cause, did assault, resist 
and oppose John B. Paul, a member of the Metropolitan Police Department 
operating in the District of Columbia, while the said John B. Paul was 
engaged in the performance of his official duties. 


468 [Filed May 27, 1955] 

PLEA OF DEFENDANT 

On this 27th day of May, 1955, the defendant Robert P. Galloway, 
appearing in proper person and by his attorney Delong Harris, Esquire, 
being arraigned in open Court upon the indictment, the substance of the 
charge being stated to him, pleads Not Guilty thereto. 

* * * * 
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469 [Filed Oct. 12, 1955] Cr. A. 491-55 

DEFENDANT’S PRAYER FOR INSTRUCTION NUMBER ONE 
You are instructed that as a matter of law the arrest of defendant 
Galloway by officer Hilton was unlawful and illegal in the first instance 
and that under these circumstances it was the right of the defendant to 
use reasonable force to resist the illegal arrest and to free himself from 
the unlawful custody in the Number 11 Precinct and unless you are con¬ 
vinced beyond a reasonable doubt that the force used by Galloway was not 
reasonable and excessive then you must find defendant Not Guilty upon 
both counts of the indictment because it is the law that it is the undoubted 
right of a citizen to resist an unlawful arrest. 

(U. S. v. DI Re, 92 L. Ed. 210 at page 22) 


470 [Filed Oct. 12, 1955] 

DEFENDANT’S PRAYER FOR INSTRUCTION NUMBER 2 
You are instructed: 

In this case the evidence shows that officer Hilton arrested defendant 
Galloway for an alleged petty iaareeny not committed in his presence and 
when Hilton could not have had probable cause for a belief that the defen¬ 
dant had possession of the allegedly stolen property at the time of the ar¬ 
rest. The arrest was, therefore, illegal. Under these circumstances, 
Galloway had the right to resist the unlawful arrest and the right to use 
reasonable force to resist those seeking to detain him in the resultant un¬ 
lawful custody. You are now at liberty to consider only the question as to 
whether or not the government has proved to your satisfaction beyond a 
reasonable doubt that the force used by Galloway to resist the unlawful 
arrest and the detention in unlawful custody was excessive and unreason¬ 
able under all of the circumstances. 

If you are not convinced beyond a reasonable doubt that Galloway 
used unreasonable and/or excessive force, you must find Galloway NOT 
GUILTY Upon both counts of the indictment. * * * 


473 


474 


[Filed Oct. 12, 1955] 

DEFENDANT’S PRAYER FOR INSTRUCTION NUMBER THREE 
You are instructed that the term ’’arrest” may be applied to any 
case where a person is taken into custody or restrained of his full liberty, 
or where the detention of a person in custody is continued for even a short 

i 

period of time. 

j 

Long v. Ansell, 63 App. D. C. 68 

People v. Erlanger, 132 F. 883 ; 

■ 

You are further instructed that if you believe that officer Hilton re¬ 
strained defendant of his full liberty and/or took defendant into custody 
for even a short period of time when Private Hilton first approached the 
defendant in the 2400 block of Nichols Avenue, S. E., then, as a matter of 
law, you are told that defendant Galloway was arrested at that time. Whe¬ 
ther or not that arrest was illegal will depend upon the facts as you shall 

i 

determine them and upon the law as I shall new give it to you: 

Officer Hilton testified that he was told that the coat believed 

i 

to be missing was of a value of $75.00 to $85.00 (corrected to less 
thaj^$liBQ). Under this circumstance it is the law that Officer Hil¬ 
ton had no authority to arrest defendant Galloway unless Hilton had 
probable cause to believe that Galloway had in his possession the 
allegedly stolen coat at the time of the arrest. Probable cause 
may be defined as a reasonable ground for belief or such grounds 
as would lead a reasonable prudent man to believe the existence of 
a fact. If you find that Hilton arrested Galloway without probable 
cause to believe that Galloway had in his possession the allegedly 

i 

stolen coat at the time of the arrest then the arrest was illegal and 

i 

unlawful. 
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475 [Filed Oct. 12, 1955] 

DEFENDANT’S PRAYER FOR INSTRUCTION NUMBER FOUR 
In this case officer Hilton has testified that the defendant engaged 
in disorderly conduct enroute to No. 11 Precinct. Unless you find that 
this was true beyond a reasonable doubt then you must determine whether 
or not the defendant Galloway used such force as was reasonable to re¬ 
sist the unlawful arrest and to free himself from unlawful detention. 

Unless you find it as a fact beyond a reasonable doubt that the force used 
by defendant Galloway, if any, was net^reasonable and exc essive then it 
is your duty to find the defendant Not Guilty upon both counts of the indict¬ 
ment. 

U.S. v. Di Re, 92 L. Ed. 210 


I 

I 


477 [Filed Oct. 12, 1955] 

DEFENDANT’S PRAYER FOR INSTRUCTION NUMBER SIX 
The law in the District of Columbia with respect to disorderly conduct 
reads as follows: 

DISORDERLY CONDUCT 

Sec. 211. (a) Whoever, with intent to provoke a breach of the peace, 
or under circumstances such that a breach of the peace may be occasioned 
thereby, - 

(1) acts in such manner as to annoy, disturb, interfere with ob¬ 
struct, or be offensive to others; 

(2) congregates with others on a public street and refuses to move 
on when ordered by police; 

(3) shouts or makes a noise either outside or inside a building dur¬ 
ing the nighttime to the annoyance or disturbance of any considera¬ 
ble number of persons; 

****** 
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! 

i 

5 I 

DEFENDANT’S PRAYER FOR INSTRUCTION NUMBER 6-A 

• i 

You are instructed that as a matter of law defendant Galloway did 
not commit the offense of disorderly conduct in the presence of officer 
Hilton. Galloway was, therefore, illegally arrested and Galloway had 
a legal right to resist the illegal arrest and the subsequent unlawful cus¬ 
tody with such force as was reasonable under the circumstances. 

! 

You are further instructed that unless you are convinced beyond a 
reasonable doubt that Galloway used force that was unreasonable and ex¬ 
cessive under all of the circumstances, then you must find the defendant 
Galloway NOT GUILTY on both counts of the indictment.! 


480 [ Filed Oct. 12, 1955] 

DEFENDANT’S PRAYER FOR INSTRUCTION NUMBER SEVEN 
The jury is instructed that in this case the defendant is charged with 
a violation of the law which provides: 

’Whoever without justifiable and excusable cause, assaults, 
resists, opposes, impedes, intimidates or interferes with any 

officers or members of any police force operating in the District 

i 

of Columbia while engaged in or on account of the performance of 
his official duties, shall be fined .... or imprisoned . . . ” 

You will note that the acts prohibited by this law, to constitute a vio¬ 
lation of the law, must be done without ’’justifiable and excusable cause”. In 
this case the defendant Robert P. Galloway has defended upon the ground, 
among others, that the acts allegedly done by him, if any, were in fact with 
’’Justifiable and excusable cause”. You are instructed that it is not the 

i 

duty of the defendant to prove this defense but instead, the burden is upon 
the government to prove beyond a reasonable doubt not bnly that the de- 

i 

fendant did or performed some act prohibited by the law just read to you 
but also that such act or acts was or were ”without justifiable and ex¬ 
cusable cause”. If you are not convinced beyond a reasonable doubt 

j 

j 

j 

i 

i 
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that the government has proved the acts alleged and that such acts were 
"without justifiable and excusable cause” then it is your duty to find de¬ 
fendant Robert P. Galloway, Jr., ”NOT GUILTY”. 


482 [Filed Oct. 12, 1955] 

DEFENDANT’S PRAYER FOR INSTRUCTION NUMBER EIGHT 
You are instructed that: 

”In the crime of assault there are at least two elements or material 
facts to be proved, namely the act itself and the unlawful intent” (Daven¬ 
port v. U. S. 97 A. 2d 135 Munc. Crt. of Appeals). 

In other words, unless you find beyond a reasonable doubt that the 
defendant Galloway (1) unlawfully assaulted the two officers in this case 
and (2) that his act was with an unlawful intent then your verdict must be 
”NOT GUILTY”. 

The defendant Galloway has produced evidence that his intent was 
merely to resist an illegal arrest and unlawful custody; such an intent was 
not unlawful. Unless the government’s evidence convinces you beyond a 
reasonable doubt that the defendant had the necessary criminal intent, you 
must find defendant, ”NOT GUILTY”. 


484 [Filed Oct 12, 1955] 

DEFENDANT’S PRAYER FOR INSTRUCTION NUMBER 9 
You are instructed: 

In this case defendant has testified that he was first struck by officer 
Barbour. If you find this to be a fact, then you are instructed that it then 
became the legal right of Galloway to defend himself and to repell all per¬ 
sons whom he reasonable believed were about to assault him or who were 
attempting to assault him or who were engaged in assisting another to as¬ 
sault him, with such force as Galloway reasonably believed necessary to 


7 


repell his assailant or assailants. 

Unless you are convinced beyond a reasonable doubt that Galloway 
did not act in self defense as outlined to you above, then your verdict 
must be NOT GUILTY on both counts of the indictment, j 


486 [Filed Oct. 12, 1955] 

DEFENDANT’S PRAYER FOR INSTRUCTION NUMBER 21 
You are instructed that if you find after a careful analysis of the evi¬ 
dence that two (2) hypotheses appear, namely, one leading to the defen- 

i 

dant’s innocence and the other leading to the defendant’s guilt, then you 

i 

must follow the hypothesis leading"to the defendant’s innocence and find 
the defendant not guilty even though the hypothesis leading to the defen¬ 
dant’s guilt is the more probable of the two. 


494 [Filed Oct. 31, 1955] j 

ORDER | 

Upon consideration of defendant’s motion for judgment of acquittal, 
or in the alternative for a trial de novo, and oral argument of respective 
counsel thereon, it is, by the Court, this 31st day of October, 1955, 
ORDERED That said motion be and the same is hereby denied. 


i 
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495 [Filed Dec. 2, 1955] 

On this 2nd day of December, 1955 came the attorney for the gov¬ 
ernment and the defendant appeared in person and 1 by counsel, DeLong 
Harris, Esquire. 

It is Adjudged that the defendant has been convicted upon his plea 
of 2 NOT GUILTY and a verdict of guilty of the offense of 

Assault on Member of Police Force 
as charged 3 in count two. 

and the court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged and convicted. 
It Is Adjudged that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative pursuant to 
Section 5010(b), Title 18, U. S. Code, Under the Federal Youth 
Corrections Act. 

****** 

* Insert "by counsel" or "without counsel; the court advised the defendant of his right to counsel and 
asked him whether he desired to have counsel appointed by the court, and the defendant thereupon 
stated that he waived the right to the assistance of counsel." 

2 Insert (1) "guilty. " (2) "not guilty, and a verdict of guilty, " (3) "not guilty, and a finding of guilty," 
or (4) "nolo contendere, " as the case may be. 

3 

Insert, "in countfs) number " if required. 


4 


* 

i 

A 


•r 





496 [Filed Dec. 2, 1955] 

NOTICE OF APPEAL, CRIMINAL 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

NOTICE OF APPEAL 

Name and address of appellant - Robert P. Galloway, Jr., D. C. 

Jail, Washington, D. C. 

Name and address of appellant’s attorney - DeLong Harris, 1901 
11th Street, N. W., Washington, D. C. 


I 


Offense - Assault on Police Officer. 

Concise statement of judgment or order, giving date, and any sentence - 
Dec. 2, 1955 - Sentence - Committed Under Youth Corrections Act, Title 

j 

18 - Section 5010 (b) U.S. Code. j 


i 

Name of institution where now confined, if not on bail - D. C. Jail. 

j 

I, the above-named appellant, hereby appeal to the United States 

Court of Appeals for the District of Columbia Circuit froni the above- 

| 

stated judgment. 


Dec. 2, 1955 
date 


(Signed) Robert P. Galloway, Jr. 
Appellant j 

i 

(jSigned) DeLong Harris 

Attorney for Appellant. 


1 [Filed Dec. 2, 1955] 

TRANSCRIPT OF PROCEEDINGS j 
UNITED STATES OF AMERICA 

v. I Criminal No. 4^1-55 

ROBERT P. GALLOWAY ! Wash. D. C., Oct. 7, 1955. 

The above-entitled cause came on for trial before Honorable Rich¬ 
mond B. Keech, United States District Judge and a jury, j * * * 

14 EVIDENCE ON BEHALF OF THE UNITED STATES 

GLEN A. HILTON 

******;* 
DIRECT EXAMINATION 

i 

***** *| * 

16 BY MR. CAPUTY: j 

Q. During the course of your official duties on March Eleventh, 

i 

1955, did you receive a report of a larceny of a coat at Thelma’s Res¬ 
taurant ? 

i 

MR. HARRIS: I object to that, your Honor. 


! 

i 
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THE WITNESS: Yes, I did. 

THE COURT: What is your objection, sir ? 

MR. HARRIS: It certainly calls for a hearsay conclusion. 

THE COURT: That he got a report, sir, of it ? I will permit that, 

sir. 

MR. HARRIS: Well, your Honor, it is not only that he received the 
report, but it then tells what the nature of the report was. 

THE COURT: I think if he received the report, I will permit that. 

MR HARRIS: He says of larceny. 

MR CAPUTY: The report of a larceny. I think it is proper. 

THE COURT: I understand you to say you did receive a report of 
a larceny? 

THE WITNESS: Yes, sir. 

BY MR CAPUTY: 

Q. And from whom was that, sir? A. That was from Mrs. Har¬ 
ley, who was employed at the restaurant. 

******* 

17 Q. After you talked to her again did you take anyone to number 11 
precinct? A. Yes, I did. 

Q. And who was that? A. I took a boy to Number 11 Precinct by 
the name of Roy. 

Q. And where in Number 11 Precinct did you take him to ? A. Up¬ 
stairs to the detective room. 

18 Q. To any detective ? A. To Detective Barbour. 

Q. And what did you do after that ? A. I explained to him what 
the circumstances were. 

MR HARRIS: I object. 

BY MR. CAPUTY: 

Q. Well, did you leave the station ? A. Yes, I did. 

Q. What did you do next? A. I returned to the 2400 block of 
Nichols Avenue Southeast and that is when I saw Galloway. 

Q. Tell us what, if anything, you saw when you saw him. A. Gallo¬ 
way was driving his car. I walked over to his car and I told him I would 


11 


i 


like to speak to him. So he said, "About what ?" I said, "About a coat " 
He said, "Well, will you mind getting in the car while I pull around 
the corner?" He went over to Talbert Street, made a left turn on to 
Talbert Street and parked his car. 

He then got out of the car and said, "Well, what’s the matter, Of¬ 
ficer Hilton?" I said, "Galloway, we got a report of a! stolen coat and 
the lady said you were in the restaurant at the time it was missing. " 

He said, "I didn’t take no coat. " At that time he lit a cigarette. 

19 As we proceeded to the precinct — 

Q. How did you go to the precinct ? A. We walked. 

Q. Tell us what, if anything, happened or was ^aid as you were 

i 

going to the precinct. A. Just before getting to the precinct Galloway 
stated that he was tired of the policemen picking him up every time some¬ 
thing went wrong over there. 

I said, "Well, Galloway, you shouldn’t have that attitude. If you 
didn't do anything, you don’t have anything to worry about. " 

At that time he started saying something about somebody killed 

i 

his father and that they wasn't going to do it to him. 

So I said, "Galloway, are you sick?" He said, "No. I am not sick." 

j 

I said, "Well, why do you want to tell me that?" He said, "Officer Hil¬ 
ton, I am tired of these so-and so's picking me up every time." 

I said, "Galloway, if you don't keep quiet I am going to place you 
under arrest for disorderly conduct " He said, "Well, forget it My 
mother will get me out. " 

20 At that time I grabbed him in the belt and I told him he was under 
arrest for disorderly conduct. 

Q. Did you take him in to the precinct? A. T6ok him straight 
in to the precinct. 

Q. Any particular place in the precinct ? A. Took him up to the 
detective room. 

Q. And where is that ? A. On the second floor. 

i 

Q. Was anyaie in the detective room? A. Detective Barbour 

j 

and Sergeant Gerber. 
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Q. Now, will you tell us what, if anything, took place in the de¬ 
tective room ? A. As we got to the door, Galloway was still loud and 
boisterous. I told him to set in the chair over by the window, which he 
did. 

At that time I called Detective Barbour over to the door, and I 
told him, I said, ’’Detective Barbour, this is one of the boys that was 
involved in a missing coat which was reported at Thelma’s Restaurant. ” 

At that time I told him, I said, ’When you finish with him, book him for 
disorderly conduct to me. ” 

At that time Galloway jumped up and started saying again that 
these so-and-so’s killed his father; he said, ”1 will be darned if I am going 
to let them kill me. ” 

21 So Barbour said ’What’s wrong with him, Hilton?” I said, ”1 don’t 
know what is wrong with him, Barbour. ” 

At that time Barbour went over to him and said, ’What’s wrong with 
you, Galloway?” And that is when he swung at Officer Barbour and tore 
his shirt. 

Q. Swung at. Di d he hit him ? A. It was a glancing blow, sir. 

Q. Then what happened after that ? A. At that time I ran into the 
room, grabbed Galloway and pushed him over toward the wall. I said, 
’What’s wrong with you, Junior?” 

He said, ”1 am tired of these so-and-so’s. They killed my father; 
they are not going to kill me. ” 

And at that time Officer Barbour came over again and he got hys¬ 
terical again. At that time, I -- 

THE COURT: You mean he got—do you mean the officer or Gallo¬ 
way? 

THE WITNESS: Galloway. 

THE COURT: AH right. 

THE WITNESS: Galloway; yes. At that time he started struggling 
again. I managed to get him out in the hall, and as we got into the haU, 

22 and as I turned to take him down the hall to the steps. Officer Bar¬ 
bour came out the door and he kicked Officer Barbour in the groin. 
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Officer Barbour— 

i 

BY MR. CAPUTY: 

Q. Was that out in the hall or in the room ? A. Ip the hallway; 
just as you are going out in the hall. 

Q. As you are going out. He kicked him where, sir ? A. In the 

i 

groin. 

i 

Q. Then what happened? A. As we got in the hall Officer Barbour 
fell, and I saw him kick at him again. Now, I didn't see the kick land any¬ 
where. 

Q. Then what happened ? A. At that point I got a lock on the back— 

i 

through his armpits, in the back of his neck, and I proceeded down the 

i 

steps with Galloway. 

Q. Prior to this time was anything done by Detective-Sergeant Ger¬ 
ber ? A. Sergeant Gerber came out in the hallway, sir; and he tried to 
get Galloway's feet, and he was kicking furiously. I tolci Sergeant Ger- 

i 

ber that I had him under control. 

Q. Then what did you do ? A. Then I proceeded down the steps 
23 with Galloway backwards. 

Q. Who was backwards ? A. me. j 

i 

Q. Did you get down the stairs ? A. Got down to the steps. 

Q. What, if anything, took place when you got downstairs ? 

j 

A. As we got to the first floor landing Galloway was still struggling. 

At that time Mr. Chase came up and I had Galloway up beside the wall. 

i 

Q. Do you know who Mr. Chase is ? A. Mr. Chase works for 
Galloway’s mother. I got him up beside the wall and I said, "Galloway, 
calm yourself." 

He said, "Officer Hilton, I am tired of these people messing with 
me. " At that time Chase came up and told him to calm himself. 

And he told Chase the same thing he told me—"I am tired of these 
so-and-so's. They killed my father; they are not going to kill me. " 

At that time Officer Paul got up from behind the railing and that is 

i 

when Galloway started again; and I grabbed hold of him again, and as 




24 Officer Paul stepped off the low platform on to the floor in the precinct, 
he kicked Officer Paul right in the groin. 

Q. And what happened to Officer Paul, if you know? A. Officer 
Paul was knocked out. 

Q. Now, did you see Detective Barbour after that? A. I didn’t 
see Detective Barbour until after he got into the entrance to the cell 
block, when he helped me with Officer Smith to put Galloway into the 
cell, Number 4 cell. 

****** 

Q. When you were downstairs, did you go anywhere with Barbour? 
A. After the incident Officer Barbour had walked into the bathroom, and 
I went in there. He had taken his pants down, because he had been kicked, 
and he was in pain, and I saw die results of the kick. 

Q. Anything else about Detective Barbour? A. He had a bruise 
on his face. I think it was the right side, sir. 

25 Q. Anything else? A. As far as his condition? 

Q. Yes. A. He seemed to be in pain. 

****** 

BY MR. CAPUTY: 

Q. In your presence did he vomit? A. He was leaning over the 
bowl, Mr. Caputy. 

Q. Did at any time Detective Barbour or Gerber strike this man 
up in the detective room? A. No, sir. 

Q. Did you strike him, sir? A. No, sir. 

26 Q. Did anyone in your presence strike him? A. No, sir; not in 
my presence. 

Q. Let me ask you this: You know the defendant and his family, 
don’t you? A. Very well, sir. 

Q. How long have you known them? A. Ever since I have been 
in Washington; four or five years. 

Q. And you know his aunts too, don’t you? A. Yes. 
****** 


CROSS EXAMINATION 
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BY MR. HARRIS: 

i 

Q. Mr. Hilton, you didn’t tell us what you found out about the coat 

i 

i 

that you said you were investigating? A. I later found out that the coat 
was taken by mistake by Mrs. Harley’s sister. 

Q. Taken by mistake? A. That’s right. 

i 

Q. You didn’t tell us that a little while ago, did you? 

THE COURT: He wasn’t asked that, sir. 

MR. CAPUTY: No. | 

MR. HARRIS: Very well, your Honor. 

BY MR. HARRIS: I 

27 Q. When did you find that out, Mr. Hilton? A. The next day. 

Q. Well, as a matter of fact, Officer, you found out that this coat, 

i 

Number 1, was not owned by Minnie Harley. Didn’t you find that out? 

A. Yes, sir, I did. 

Q. And you found out that this coat was owned by Thelma Beasley, 
didn’t you? A. That is right. 

Q. And you found out that Thelma Beasley had her i>wn coat. Didn’t 

I 

you find that out? A. I later found out, sir. 

Q. No doubt in your mind that that was the true state of affairs? 

A. Mrs. Harley explained to me that she had borrowed the coat from her 
sister. 

i 

Q. Now when you first talked to Mrs. Harley, you came into her 
restaurant, did you not, sir? A. Yes, I did. 

Q. And did she at any time tell you that Robert P. Galloway, Jr., 
had stolen her coat, or any coat? I think you can answer ithat yes or no. 

A. Repeat that, sir. 

28 Q. Did Minnie Harley at any time tell you that this defendant 
Robert P. Galloway, Jr., stole her coat or her sister’s 0oat? A. She 
said that he was in there at the time the coat was missing. 

Q. * ♦ * Did she ever tell you that Galloway stole any coat? A. 

She didn't say that he didn't or that he did. * * * 

i 

Q. Did she tell you that anybody stole the coat? A. She said that 
the coat was missing. 
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♦ * * * * * 

BY MR. HARRIS: 

Q. Said the coat was missing? A. And that the coat was in there 
before Galloway and some other boys had entered, before they had 
entered the restaurant. She said when they left the restaurant the coat 
29 was missing, and she identified another boy to me along with Galloway 
as one of the boys that was in the restaurant at the time. 

Q. As a matter of fact, she identified three boys, didn’t she? 

A. She only identified two to me, Mr. Harris. 

Q. Two? Those were the two you arrested; is that right? A. I 
only arrested one. 

Q. * * * Well, did Minnie Harley tell you anything about Thelma 
Beasley? A. The next day. 

Q. Not until the next day? Now, you said you went to Number 11 
Precinct and you put this on the complaint book? A. That is right. 

Q. Right away. Now, that isn’t so, is it, Officer Hilton? A. Yes, 

it is. 

Q. Isn’t it a fact that you put that complaint on the book way after 
all of this disturbance had happened and the time when you were talking 
30 to Randolph Chase trying to get a statement in? A. No, sir. 

Q. Do you recall an officer coming up to you and asking you, 
’’Hilton, did you put this matter on the complaint book” and you said 
”No; I better put it on now. ” A. No. 

Q. You don’t remember that? A. No. 

Q. Now, you tell us that you arrested Galloway in the 2400 block 
of Nichols Avenue. Is that correct? A. I said I stopped him in the 
2400 block. 

****** 

Q. At that time? A. I told him why I wanted him to go to the 

precinct and talk to the precinct man. 

****** 

BY MR. HARRIS: 

Q. Now, at that time you had already arrested Ralph Roy, hadn’t 


31 
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you? A. No. I didn’t arrest Ralph Roy. 

i 

Q. Who arrested him ? A. No one arrested him. 

Q. Nobody arrested him ? A. No. 

j 

Q. How did he get upstairs in that second floor room at Number 

11 precinct? A. He went on his own free will. 

* * * * * * * 

32 THE COURT: Let me ask you something: Officer did you bring in 
Roy or ask him to come in ? 

THE WITNESS: Yes, sir, I did, your Honor. 

THE COURT: All right. What did you do? I just want to try to 
find out. You did ask him to come in ? 

THE WITNESS: Yes, sir. j 

THE COURT: And he did come in ? 

THE WITNESS: He did; on his own free will. 

i 

MR HARRIS: Of his own free will ? 

BY MR HARRIS: j 

Q. Where was he at the time this free will was exercised to go up 

33 to Number 11, the second-story room ? A. He was in the poolroom 
in the 2400 block of Nichols Avenue. 

i 

Q. Were you in the company of any other person at the time that 

you extended to him this courteous invitation ? A. Miss Harley. 

* * * * * *j * 

BY MR. HARRIS: | 

i 

Q. What did you say to Ralph Roy ? Did you say, '^Come with me” ? 

i 

A. No. I told him what the lady had told me, and he said that he didn’t 

! . 

take any coat. I said, ’Well, you wouldn’t mind talking to the precinct 

i 

man?” He said ”No. ” 

j 

Q. At that time did you believe he had stolen any coat? A. Yes, 

i 

I did. 

i 

Q. You believed that Ralph Roy had stolen it. All right. Then a 
little later on you invited, or arrested, or did something with re¬ 
spect to Galloway. You didn’t believe the two of them took the coat, did 
you ? A. I believed that they were involved. 
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Q. You believed that they were involved. But did you believe at 
the time that Galloway had stolen the coat? Did you believe that? A. 

Yes, I did. 

******* 

BY. MR. HARRIS: 

Q. Now, what kind of coat was this ? I don’t think that ever was 

stated. A. It was a black coat with a red stripe. 

******* 

35 BY MR. HARRIS: 

Q. And you didn’t know what the value was, did you? A. She said 

it was approximately seventy-five or eighty dollars. 

******* 

36 BY MR. HARRIS: 

Q. How long did you talk to Miss Harley about the coat? A. About 
five or ten minutes. * * * 

Q. Where did the other part of the conversation take place ? A. 

In front of the pool room. * * * 

Q. About what time of the night was it when you first talked to her, 

sir? A. About 9:10. Fifteen minutes after nine. 

Q. About 9:10. Now, what time was it, sir, when you invited 

37 Ralph Roy to come to the precinct? A. About 9:20, 25. * * 

BY MR. HARRIS: 

Q. How long did it take to get to the precinct ? A. About five 
minutes. Maybe less than that, Mr. Harris. 

Q. Now, when you got Roy to the precinct did you talk to him at 
the precinct? A. I was talking to him on the way up there. 

Q. But after you arrived at the precinct you didn’t talk to him? 

A. No; I just took him in the detective room. 

Q. When you took him—you didn’t take him down to the desk ser¬ 
geant and place his name on the arrest book, did you ? A. No, I 
didn’t. 

******* 
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BY MR HARRIS: 
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Q. You took him immediately to the second floor room in the 
Eleventh Precinct? A. That is right. 

Q. What sort of a room is that? A. That is the detective room, 

i 

sir. 

* * * * * *j 

40 BY MR. HARRIS: 

i 

Q. Now, how long did you remain in the second floor room with 
Officer Barbour and with Ralph Roy? A. I didn’t remain at no time. I 
just explained to Officer Barbour that he was one of the boys in connection 
with the report that we had on the missing coat. 

Q. And you didn’t say to Officer Barbour that you were going to 
charge Ralph Roy with stealing a coat? A. No. I left that entirely up 
to Officer Barbour. 

Q And you left immediately? A. Yes; after I finished talking to 

i 

Officer Barbour. 

Q. Now, you left for the purpose of bringing in Robert P. Galloway, 

41 didn’t you? A. No. I didn't leave for that purpose. 

Q. You did not? A. No. 

Q. Well, when you came across young Galloway, didn't you tell 
him that you had to bring him into the precinct? A. No, I didn’t tell him 
that. * * * 

Q. Did you tell him that anybody wanted to talk to him at the pre¬ 
cinct? A. I told Galloway that a coat was missing and that he was involved, 
and he stated that he didn’t take any coat. I said, 'Well, you wouldn't 
mind talking to the precinct man?” He said, ”No, I don't; mind talking to 
nobody because I did not take no coat. ” That is what Galloway said to me. 
And then he parked his car and we both got out of the car and proceeded 
to Number 11 Precinct. 

Q. What happened to Randolph Chase? A. Randolph Chase was in 
the car. I left him. 

Q. He got out at some stage of the proceedings, did he not, sir? 

A. He didn’t get out while I got out. He stayed in the car. 

Q. You left him in the automobile? A. When I got out he was still 
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in the automobile. 

Q. And did you hear Robert Galloway say anything to Chase? A. 
No; I don’t think so. 

Q. You didn’t hear him say ”Go and tell mama this man is taking 
me to the precinct’’? A. No. I didn’t hear him say that. * * * 

Q. While you were walking from Talbert Street along Nichols 
Avenue, it would be one block to the next corner, with the defendant, on 
your way to the precinct, — did you see the brother of this defendant, a 
little boy named Ronald Galloway? You know him, too, don’t you? A. 
Yes, sir. 

Q. Did you see Ronald? A. I believe Ronnie passed in his car. 

Q. That is right. Now, did you hear any conversation between 

43 Ronnie Galloway and this defendant Robert P. Galloway? A. He told him 
to go tell mama he is down at the precinct. 

Q. And what did Ronnie say when he told him to go and tell mama 
that ”1 will be down at the precinct?" A. Well, Ronnie proceeded on down 
Nichols Avenue. 

Q. And did that conversation take place about midway of the block? 
A. Yes; just a little prior, a little before midway of the block. Just as 
we entered the service station. 

Q. About one-third past Talbert Street? A. That is right, sir. 

Q. Now, when you got to the precinct and you walked in, who went 
in first—you or Galloway? A. Galloway. 

Q. And you were behind Galloway, were you not, sir? A. Yes. 

I had him by the belt. 

****** 

44 Q. Now, when you brought Junior Galloway by the belt up to the 
second story room, did you say anything to any of the officers or the first 
officer? A. No. 

Q. Did you go to the desk and do anything with respect to an arrest 
book? A. Did I? No, sir. 

Q. Did you make any attempt at that time to place the name Robert 
P. Galloway, Jr. on the arrest book of Number 11 Precinct? A. He was 
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raising so much cain I couldn't get him over there without a struggle. 
There was two ladies standing in the precinct at the time and he came 
in — | 

Q. So there would be less of a struggle upstairs you figured? A. 
Less than a struggle ? 

Q. Yes, sir. A. Well, it was. He went up there freely. 

Q. What? A. He went up there freely; without a struggle. 

45 Q. He went up there freely. But, if you had taken him to the desk, 
he was going to struggle; is that so? A. The way that he was cursing, 

I didn't want him over there at the book where the ladies were standing. 

♦ * * * * *i 

Q. But nevertheless you did not put his name on the arrest book? 

A. Not immediately, no. 

Q. Not immediately. His name wasn't put on the book until five 

j 

or six hours later; isn’t that so? A. That is not true. 

Q. When was his name put on the arrest book? A.! 9:55. 

Q. At 9:55. And who put his name on the arrest book? A. The 

i 

Clerk. The Station Clerk. * * * 

! 

Q. At your direction? A. That is right. j 

46 Q. Now, when you make an arrest, sir, is it not your duty to 
immediately place the name of the arrested person on the arrest book? 

A. Is it not my duty? 

Q. Yes, sir. A. No; it is not my duty. 

Q. Well, is it your duty to present your prisoner for the purpose 

i 

of having him booked, as you term it? A. That is the general policy. 

Q. Sir? A. That is the general policy, sir. 

i 

Q. That is the general policy; and that is the general rule, isn’t 
it, sir? A. Yes. 

9 i 

Q. And you didn’t comply with that rule on this particular occasion? 
A. No, sir; but I informed Officer Barbour— 

* * * * * j* 

47 Q. Now, what was your purpose—tell these ladies and gentlemen 

i 

of the jury why you brought him up to the second-story room in the first 
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place. * * * A. I told you we had a report of a missing coat, which was 
reported by Mrs. Harley. She stated that Galloway, and the Roy boy, 
was one of the boys that was in the restaurant at the time the coat was 
missing, and that she suspected one of the boys had taken the coat. 

Q. You say she suspected? A. Yes. 

Q. And that was the reason why you brought him upstairs? A. To 
talk to the precinct man; yes. 

Q. To talk to him? A. Yes, sir. 

Q. And you were going to make an effort, and your cohorts and 
fellow officers were going to make an effort to see if you could find out 
who, if anyone, had stolen the coat; that is correct, isn’t it? A. Yes, 
sir. 

48 Q. And you didn't take him up there and book him for disorderly 

conduct, did you? A. I had placed him under arrest for disorderly con¬ 
duct before going upstairs. 

Q. * * * I asked you did you take him up to the second-story room 
for the purpose of booking him for disorderly conduct. A. No. 

Q. You took him up there so that these three gentlemen could inter¬ 
rogate him concerning— 

THE COURT: Now, he said there are two, Mr. Harris. 

MR. HARRIS: The two other gentlemen, and yourself—the two 
gentlemen and yourself—could interrogate this defendant about the coat? 

THE WITNESS: Yes, sir. 

****** 

BY MR. HARRIS: 

50 Q. And so that when you entered the precinct by the side door, it 

is only a matter of three or four steps to these steps leading upstairs; is 
that correct? A. After you enter the second door, yes, sir. 

Q. Now, did you hesitate or pause during those three or four steps, 
after having come into the side door, before proceeding up the stairs to 
the second floor? A. Did I pause any? 

Q. Yes. A. No, I didn't. 

Q. Now, as a matter of fact, had you looked from that particular 
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position toward the counter where the arrest book was; you couldn’t have 

i 

seen it, could you? A. Yes, I could. 

j 

♦ * * * * * 

! 

BY MR. HARRIS: 

51 Q. Now, what time was it when you first talked to Robert Galloway, 
Jr. ? A. It was approximately 9:40; 9:35. 

i 

♦ * * * * * 

i 

MR. HARRIS: * * * I am asking him now with respect to Robert 
Galloway, how long. 

52 THE COURT: He answered that. You said five minutes or less, 
didn’t you, Officer? 

THE WITNESS: Yes; that is right. 

BY MR. HARRIS: 

Q. So that when you came back after having invited and brought 
Mr. Young Roy in, how soon was it after that that you saw Robert P. 

i 

Galloway, Jr. ? A. It was immediately after I got back into the 2400 

i 

block of Nichols Avenue. 

Q. You hadn't left the precinct more than a very few minutes? A. 
That is right. 

* * * * * * ! 

i 

53 BY MR. HARRIS: 

i 

! 

Q. Now, I will ask you, sir, if Thelma Harley in the night time 
came to the precinct and said to any person that ”My coat has been stolen” 
or ”My sister's coat has been stolen”? A. I never—I never talked to 
Thelma Harley, Mr. Harris. * * * 

54 Q. All right. Did Minnie Harley ever come to the precinct on that 
night at or about 9 or 9:10 or before that time, and say to you or say to 
any other police officer, "My coat has been stolen”, or ”A coat has been 
stolen” ? A. She didn't have to, because I was already in the 2400 block 
of Nichols Avenue. She stopped me and told me. 

Q. She stopped you? Didn’t you come into the restaurant? A. 

Yes. I came into the restaurant, and she came over to m^. 

Q. And she then told you about it? A. That is right. 
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Q. Told you that the coat was missing? A. Her coat was missing. 

Q. Didn’t say that it was stolen? A. No. 

****** 

55 Q. From the time that you got Galloway into the precinct house 

and ushered him to the second floor, to the time that you got him into the 
cell block and locked him up; that took less than fifteen minutes, did it? 
A. From the time we entered the precinct? 

Q. Yes, sir. A. It was approximately twenty, or fifteen minutes. 
****** 

57 Q. In other words, when you brought Galloway in, the sergeant 
continued to type and said, ”Be seated by the window” and Galloway was 
seated? A. That is right. 

Q. You then left Galloway? A. Yes, sir. 

Q. And then you went outside in the hallway? A. With the room 
still in view. 

Q. And Detective Barbour came outside with you, did he? A. He 
came to the doorway leading to the hallway. 

Q. And you and Barbour engaged in some type of conversation, I 
suppose? A. Yes. 

Q. And your purpose in going outside was to talk to Barbour con¬ 
cerning Galloway? A. Yes. 

Q. Then there came a time when you came back into this room 

58 that you call the detective room? A. Yes, sir. 

Q. Where was Barbour when you came back into the room? A. 
Officer Barbour was over by the chair where Galloway was sitting. 

Q. And was he standing or was he sitting? A. Who? 

Q. Officer Barbour. A. He was standing. 

Q. And Galloway was seated? A. That is right. 

Q. And Sergeant Gerber was still at another place, seated at the 

typewriter? A. That is right. 

****** 

59 THE COURT: He has already testified that he returned to the 
detective room and that Barbour was standing by the chair in which the 
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defendant was sitting, and Sergeant Gerber was typing. 

i 

BY MR. HARRIS: 

Q. Now, at that time that his Honor just related to you, where did 
you go? A. At that time, that’s when Galloway stated— 

Q. No. I am asking you where did you go? A. I came back into 
the room. 

i 

Q. And where did you stand? A. I stood between Galloway and 

j 

Officer Barbour. * * * 

BY MR. HARRIS: 

Q. Now, when you came, at that time did you see Barbour strike 
Galloway? A. No. No. 

j 

Q. And when you came in between them Galloway wag still in his 

60 seat and Barbour was still standing over him? A. Galloway was coming 
out of his seat. That is when he struck at Officer Barbour, j and Officer 
Barbour said, ’What’s wrong with you?” 

Q. He was coming out of the seat? A. Yes. 

I 

Q. About how far away from Galloway was Barbour standing? A. 
About three feet. 

i 

* * * * * * j 

BY MR. HARRIS: 

Q. Now let me ask you, Private Hilton, why did you come back into 

i 

the room in the first instance? A. Because Galloway started hollering, 
’’Officer Hilton, these white so-and-so’s killed my father, j They are not 
going to kill me. ” 

! 

61 Q. And you heard him screaming and hollering? A. That is right. 

Q. And did you suspect that Officer Barbour had assaulted Galloway? 

i 

A. No; because I was standing in full view of them. Officer Barbour 

i 

didn’t do anything but ask him what was wrong with him, and that’s when— 
Q. You heard the screams and you rushed back into the room? A. 
That is right. * * * 

BY MR. HARRIS: 

i 

Q. Now, when you rushed back into the room Galloway, of course, 
was still in his seat? A. That is right. 


! 
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Q. And you don’t say that he had struck Officer Barbour at any 
time before you got into the room, do you? A. Just as I got to Galloway, 
that is when he leaped out of the chair and swung at Officer Barbour and 
tore his shirt. 

****** 

62 BY MR. HARRIS: 

Q. And did there come a time when Officer Gerber arose from his 
seat at the typewriter? A. Yes. 

Q. And about what time was that, sir? A. After I had taken 
Galloway and pushed him over to the wall and told him to calm himself. 

Q. Now, did you notice Galloway’s mouth at that time? A. No, I 
didn’t. 

Q. Incidentally, you snatched his glasses off, didn’t you? A. No, 

I didn’t. 

****** 

63 BY MR. HARRIS: 

Q. Do you know whether or not he had glasses on? A. Yes, he did. 

Q. On this occasion? A. Yes, he had glasses on. 

Q. And do you know whether or not those glasses remained on him 
throughout all these proceedings that you tell us about? A. No, they 
didn’t. 

Q. How did they come off? A. In the scuffle. 

Q. In what scuffle? A. After he swung at Officer Barbour and I 
placed him along the wall, he started up again, and that’s when I grabbed 
him. I grabbed him by the neck and pulled him out to the hallway, and 
after we got downstairs then I noticed that his glasses wasn't on him. And 

I came back upstairs and found his glasses under the locker. 

****** 

64 Q. Now you say at some stage in these proceedings you grabbed 
this defendant and you grabbed him from the rear, did you not? A. That 
is right. 

Q. And you sort of grabbed him under his arms-- A. Behind his 


neck. 
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Q. And behind his neck. A. That is right. { 

I 

****** 

i 

65 BY MR. HARRIS: 

i 

Q. What is your weight, Officer? A. At that time I was weighing 
about 186. 

| 

Q. And you were in good health and strength on that day, were you 
not, sir? A. I presume so, sir. 

Q. And on that time you knew or you later found out that Galloway 

i 

was 18 years old, didn't you? A. I knew all the time that he was 18. 

Q. Ncny,ILetme ask you, Officer Hilton: Sergeant Gerber, who was 
in the room, had his pistol, did he not? A. I can't answer that. 

THE COURT: Can’t we assume all officers have their pistols? It 

is a duty that requires them to have their pistols at all times. 

* * * * * * 

i 

66 BY MR. HARRIS: 

Q. Now, Officer, this arm hold lock that you had bn young Galloway— 

67 did you immediately proceed to drag him down the steps t A. No. 

i 

Q. Well, how long did you hold him in that position before anything 
else took place? A. How long? 

Q. Yes, sir. A. Long enough to get him out of the room and down 
to the first floor of the precinct, sir. 

Q. Well, my question is, when you first grabbed him did you im- 

i 

mediately start, proceeding to drag him out of the room? A. No; not 
under—no. When I first grabbed him I didn’t have that ljock on him. I 
just had him--I had both of my hands in his chest holding him along the 
wall of the detective room. At that time he seemed to qhiet down. Then 
Officer Barbour came over again. Then he started up again. Then that 
is when I grabbed that hold on him from the rear, and I pulled him out 
into the hallway and he started kicking me. Then Sergeant Gerber came 
out. | 

i 

Q. And he was screaming at that time, too, wasn't he? A. Yes, 
he was. 

i 

Q. Then you proceeded to drag him down the steps? A. That is 
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right. 

Q. And while you were dragging him down the steps, where was 
Officer Barbour? A. Officer Barbour was on the floor. He had kicked 
him in the groin. 

Q. Then there came a time when you got down to the first floor of 
the precinct, Officer? A. That is right. 

Q. Now, the boy was still kicking and screaming at that time? 

A. Yes. 

Q. When you first got to the ground floor? A. Yes. And then he 
calmed down. 

Q. Now, then there came a time, while he was still kicking, that 
Officer Paul rushed over. Isn’t that so? A. He had calmed down first. 

Then Mr. Chase came over and said, ’’Junior, get ahold of yourself. ” 
****** 

69 THE COURT: Did Officer Paul come over, sir? 

THE WITNESS: He came over to assist me. 

THE COURT: All right, sir. How did he come? 

THE WITNESS: It was in a hurry. 

THE COURT: Did he walk or run, or what, sir? 

THE WITNESS: It was in a hurried manner. It wasn’t a run or a 
walk, your Honor. 

BY MR. HARRIS: 

70 Q. And he came from behind the rail, did he not? A. That is right. 
Q. And Galloway was still kicking up and down at that time? A. 

Yes. That is when he came from behind the rail. 

Q. And Officer Paul attempted to grab the feet of Galloway; isn’t 
that correct? A. I couldn't say truthfully. * * * 

Q. You don't know? A. All I know is that when I grabbed Galloway 
he started kicking, and when Officer Paul came over, he kicked Officer 
Paul right in the groin. He was making no effort to grab his feet. 

Q. Officer Paul wasn’t trying to grab his feet? A. No. 

Q. But there is no doubt in your mind you still had the lock that you 
demonstrated on him at that time? A. Yes, sir. 
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i 

Q. He couldn't use his hands at all, and you had him also so his 
neck was pinned? A. That is right. 

Q. He was kicking before Officer Paul got over, wasn't he? A. 

71 Before Officer Paul came over? 

Q. Yes, sir. A. Yes. 

* * * * * * | 

BY MR. HARRIS: 

Q. Now, after that occurred did you take Galloway back to the cell 
block? A. Yes, sir. 

Q. Now, by that time Officer Barbour came down to assist you to 
put him in the cell, you said. A. Yes. As I entered the cell block that 

i 

72 is when I saw Officer Barbour. j 

Q. Now you saw Officer Barbour draw his gun and threaten to shoot 
this defendant, didn't you? A. No, sir. 

i 

Q. You didn’t see that. A. No, sir. 

Q. Did you hear Officer Barbour say "I will kill the little so-and- 
so"? A. No, sir. 

i 

****** 

74 BY MR. HARRIS: 

i 

Q. At the time that you and Barbour put Galloway into the cell block, 

75 did you notice his face at that time? A. Yes. 

Q. And what was the condition of his face? A. It was the same as 
it was when he entered the cell block, except for his lip. I 
Q. His lip was split? A. No; it wasn't split. 

Q. But it was cut; some abrasion or laceration of the lip? A. A 

i 

little abrasion on his lip, yes. j 

Q. When you first arrested him or took him into custody that wasn't 
there, was it? A. No, sir; not to my knowledge. 

Q. Do you know how it got there? A. Possibly in the struggle, 

Mr. Harris. 

I 

Q. Now, was the side of his face swollen? A. No, sir. 

i 

Q. Well, now, there came a time when Galloway was taken to the 
hospital. Were you there then? A. Yes. 

j 

i 
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* * * * * * 

76 Q. Do you know why he was taken to the hospital? A. Yes. 

Q. Why was that, sir? A He complained of his hip. He said 
his hip was hurting. 

* * * * * * 

80 REDIRECT EXAMINATION 

BY MR. CAPUTY: 

Q. You were asked about whether the defendant Galloway complained 
of any injuries, and particularly about a hip injury. Now, of your own 
personal knowledge, having known the defendant and his family, do you 
know if he had anything wrong with his hip prior to this day? A. Yes, I 
do. 

Q. And what was wrong with it? Do you know? A. I am not quite 
sure if it was a broken hip or fractured hip that he had prior to— 

Q. Prior to March the 11th? A. Yes, sir. 

MR. CAPUTY: That is all. 

****** 

81 JOHN R. O'BRYEN 

****** 

DIRECT EXAMINATION 
****** 

BY MR. CAPUTY: 

Q. And what was your assignment, sir, on March 11, 1955? A. 
Station clerk, sir. 

****** 

82 BY MR. CAPUTY: 

Q. Now, directing your attention to March 11th, 1955, did you see 
the defendant Galloway? A. I did, sir. 

Q. And what time was it? A. It was approximately 9:50 p. m. 

Q. Was he with anyone? A. Yes, sir. 

Q. Would you tell us about it? A. I was sitting in my desk and I 
noticed the rear door directly opposite me open, and Mr. Galloway and 

83 Officer Hilton came through the door. They proceeded upstairs. 


» 


Q. Now, as they came through the door, was it quiet? Was any- 

I 

thing said by anyone? A. Yes; I noticed that Mr. Galloway was quite 
agitated and used curse words, directing them to Private Hilton. 

Q. Now, you say they proceeded upstairs? A. Yes* sir. 

Q. And where were you at this time? A. I was sitting in behind 
the station clerk’s desk and office. 

Q. Now, after they went upstaris, Officer Hilton and the defendant 
Galloway, did you hear anything? A. Not for, oh, ten minutes. 

Q. Then what, if anything, did you hear? A. Heard a scuffling 
noise at the head of the stairs. 

i 

Q. Then did you see anyone? A. Yes, sir. I saw Officer Hilton 
and Galloway come tumbling down the stairs. 

i 

Q. What do you mean ’’come tumbling down the stairs”? A. Well, 

| 

Officer Hilton, to the best of my recollection, was in front with his arms 
around Mr. Galloway, more or less dragging him down. 

Q. And how was Officer Hilton coming down the stairs? A. Well, 
84 Officer Hilton—seems to me Officer Hilton more or less lost nis balance 
in trying to— 

I 

Q. No. My question was how was he coming down-^frontwards or 
backwards? A. Oh; backwards. j 

i 

Q. Did you see them after they came downstairs? A. I did, sir. 

Q. Now, will you tell us what, if anything, you heard and observed? 
A. Well, there was loud words, cursing. When they got to the bottom of 

i 

i 

the stairs, they started towards the front of the office. When they got 

! 

approximately five feet from the bottom of the stairs Mr. Galloway broke 

i 

loose from Hilton and at the same time Officer Paul, who was sitting at 
the switchboard, got up and started through the little gate that separates 
the office from the corridor. As Officer Hilton reached for Galloway, he 

i 

caught him around the chest. At that moment Officer Paul came through 
the entrance, and as Private Hilton seized Galloway, Galloway left the 
floor and caught Private Paul in the groin. Private Paul hit the floor. 

i 

Q. And what, if anything, happened? A. Well, when he hit the 
floor, well, Officer Hilton then immediately got a-hold of Galloway and 
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Officer Smith went to his assistance, and I went over to see—Paul was 

85 laying on the floor, and it looked to me like he was in a state of shock, 
so I went over to the switchboard and called an ambulance. 

Q. And did the ambulance come ? A. Yes, sir; I called the Fire 
Board and then they sent an ambulance. It was there within minutes. 

Q. Was Private Paul removed from the station? A. Yes, sir. 

I—I don't know who helped me, but I know I assisted Private Paul to his 
feet. I don’t believe he remembers it, but he half-walked and I half- 
carried him into the Sergeant's room, and he sat down in a chair there. 

Q. Did you notice anything about Private Paul’s uniform? A. Yes, 

sir. I noticed a footprint in the upper part of the thing. 

* * * * * * 

BY MR. CAPUTY: 

Q. Now, did you see Detective Barbour? A. Yes, sir. He came 
down the stairs immediately after Officer Hilton and Galloway came down. 

Q. Were you in a position to see Detective Barbour's face? A. I 

86 was, because in all the excitement I got up from the desk and came around 
the switchboard and I was standing, oh, approximately five feet from the 
little gate; that’s the entrance to the office; and Officer Barbour was 
standing, oh, I should say from five to eight feet from him. 

Q. Did you observe his face? A. I did. 

Q. Did you notice anything on it? A. Yes, sir. He had a contu¬ 
sion, oh, I believe it was right at the— And I asked him, I said, "Barbour, 
what in the hell happened to you?" 

Q. No. Don’t go into that. Well, were you in a position to see the 
defendant Galloway? A. Yes, sir. 

Q. Were any marks or bruises on his face? A. Not to my knowl¬ 
edge. Didn’t see any. * * * 

CROSS EXAMINATION 
BY MR. HARRIS: 

♦ * * * * * 

87 Q. And what were you duties on that particular night, sir? A. My 
duties were to answer the telephone and book prisoners. 


* * * 
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88 Q What time did you book Galloway? A. I am not too certain. 

i 

It was in the vicinity of 10:30. 

Q. And where was Galloway at 10:30? A. In the cell block. 

* * * * * * I 

89 Q. Did you hear him say anything about people were trying to kill 

90 him? A. I heard him say something to the nature—something that the 
police had killed his father and now they were trying to kill him, I believe; 
something of that nature. 

i 

* * * * * * j 

91 Q. Now, when Officer Hilton first got Galloway on tiie first floor, 

i 

did you see Galloway kicking up and down? A. Before he kicked Officer 
Paul? 

i 

Q. Yes, sir. A. He was struggling, trying to get away. 

* * 4c * * * | 

92 Q. Did Randolph Chase come in after Galloway had been taken up¬ 
stairs and inquire of you whether or not Galloway was there? A. Mr. 

93 Chase came in the station. I don’t recollect that he asked me. I do re¬ 
member that he asked and was told. Now, whether I told him or whether 

j 

one of the other boys that was working with me told him, I can’t say. 

* * * * * *| 

i 

REDIRECT EXAMINATION 

i 

BY MR. CAPUTY: 

i 

Q. In answer to Mr. Harris* question you stated that you were the 
one that booked the defendant Galloway? A. That is right; yes, sir. 

Q. Did you make the entries yourself in that book? A. I did, sir. 
Q. And in answer to Mr. Harris’ question you say that it is your 
recollection it was about 10:30? A. In that vicinity. I would say a few 

i 

minutes later than 10:30. I 

****** 

MR. CAPUTY: Would you get that book, please, for me, from 

i 

whoever has got it? 

(The Marshal stepped out and returned with large bpok.) 

***** *: 

j 

i 

i 
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94 BY MR. CAPUTY: 

Q. Is that the book there where you keep a record of arrests, or 
booking of an individual, if he is brought to the station? A. That is right, 
sir. 

Q. Now, will you turn to March 11th, 1955? A. I have it, sir. 
****** 

Q. What time does it show that the defendant Galloway was booked? 

95 A. 9:55. * * * 

Q. Now, when you testified that it was 10:30 or later, were you in 
error then? A. I was in error. * * * 

RECROSS EXAMINATION 
BY MR. HARRIS: 

****** 

Q. Now when did you find out the birth date of Galloway? A. That 

96 is something that I couldn’t tell you, sir. I don’t recollect. 

Q. You didn’t find it out at the time that you made that entry, did 
you? A. That is something else I couldn’t recollect. 

Q. And when you booked Galloway he was back in the cell block, 
wasn’t he? A. Yes, sir. 

Q. And did you ever ask him the date of his birth? A. No, sir. 

To the best of my recollection—well, I don’t know. I might have gotten 
it from the statement of fact; I might have gotten it from perhaps the offi¬ 
cers asking him back in the cell block. I don’t know. 

****** 

97 FURTHER REDIRECT EXAMINATION 

BY MR. CAPUTY: 

****** 

98 Q. Let me ask you this: At the time that you booked Galloway, 
where was Private Hilton? A. At my side. 

Q. In your presence? A. Yes, sir. 

Q. And how did you place the time on there, sir? Where did you 
get the time you have shown on there, 9:55? A. From the clock directly 
in front of me. 
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103 ANDREW J. GERBER 

* * * * * * 

104 DIRECT EXAMINATION 

BY MR. CAPUTY: 

i 

Q. Will you state your name and assignment, sir? A. Andrew J. 
Gerber, Detective-Sergeant attached to Police Headquarters, detailed to 

i 

the 11th Precinct. 

* 4c 4c * 4t 4c ! 

I 

Q. Directing your attention, sir, to March 11th, 1955, did you see 

105 Robert Galloway? A. I did. 

Q. And what time and where? A. It was shortly before ten P. M. 
on the 11th of March, Friday night, in the detective’s office, which is on 
the second floor of Number 11 Precinct, on the west side of the building. 

i 

Q. When you saw him on that day, was anyone with him when you 
saw him? A. Yes, sir. Private Hilton of the 11th Precinct was with him. 
Q. Did you see him in the detective room did you say? A. Yes, sir. 
Q. Was any other officer, other than Private Hilton, in the detec¬ 
tive room, sir? A. Barbour was in there. He and I were in the room 

i 

together. 

Q. And just whereabouts in the room were you and Detective 
Barbour? A. I was seated behind the desk at a typewriter when Hilton 
entered the room with Galloway. Private Barbour was sitting in a chair 
just across the desk from me. 

Q. Now will you tell us what, if anything, took place shortly after 

j 

106 you saw the defendant Galloway come into the detective room with Private 
Hilton? A. Private Galloway was told to have a seat by the window, 
which was directly behind me. I was facing the wall. 

Q. You mean the defendant Galloway and not Private Galloway? 

A. That is right. And Hilton was explaining a case to Private Barbour 
and they were standing about at the doorway. Hilton was about right in 

i 

the doorway; Barbour was just inside of the room of the doorway. The 

i 

defendant Galloway was in kind of an ugly mood. He was cursing and 
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carrying on, damning the police for always picking on him when anything 
happened. A few minutes after that; well, it was shortly after that out¬ 
break that Barbour turned around and told him ”Be quiet”. He says 
’’Until I get the man’s story here. ” And I turned around and told him, 
’’Let’s calm down here until we get the facts in the case. ” And he con¬ 
tinued with his cursing and carrying on. Suddenly he lunged up and said, 
”You white” some obscene words there, ”You killed my father but you 
are not going to kill me”; and with that he struck Barbour who had turned 
around at that time, pushing him over towards the wall to an adjoining 

107 room. 

Q. Whereabouts was the detective, Barbour, struck—what part of 
his body? A. He was struck in the face first. 

Q. Did you see that, sir? A. Well, I just saw them as both of 
them went towards the wall. I could hear the lick. 

Q. Then what took place after that? A. Private Hilton, who was 
standing in the doorway, came over there and grabbed Galloway around 
the shoulders and pulled him back. As he grabbed him back, Private 
Barbour’s shirt was torn, because Galloway had a-hold of his shirt right 
here, and started taking him out of the room. And he got just about at 
the threshold when Private Barbour went over to assist Hilton, and Gallo¬ 
way, his arms were flailing, his legs were kicking up, and he kicked 
Barbour in the groin. Barbour fell to the floor right about at the doorway 
and as he went down, Galloway kicked him in the face. 

Q. Do you recall what side of the face, sir? A. I think that it was 
the right side of the face. Right up on his cheekbone here. It was kind of 
just about like a brush burn. It was skin scratched and a little swelling 
starting. 

108 Q. Then what happened after that? A. I stepped over Barbour 
while he was down there, grabbed a-hold of Galloway’s leg when he kicked 
up again. I believe I grabbed his left leg, and as he tried to kick with his 
right leg I stood on that one with my one foot. I stomped my foot down on 
it, twisted his leg until Hilton told me he had a good hold on him and he 
went back down the hallway to take him downstairs. And I walked over to 
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the steps. Hilton had him and Hilton went down the steps backwards with 
Galloway in his arms and Galloway’s feet hitting on the steps as they were 
going down. 

Q. And where was Detective Barbour at this time?; A. Barbour 
had gotten up and came over there as Hilton went down the stairs. I think 

i 

he got to the first landing when Barbour was at the top and said he was 
going down. About that time the phone rang in my office and I went back 

l 

in there, and that was the end of my experience. 

Q. Do you know whether the defendant Galloway was wearing glasses 
at the time? A. He was. When he came in he was wearing glasses. As 

i 

he was being taken down the hall he didn't have his glasses. I think after— 
a short time after he had been taken downstairs someone came up and 
109 asked about his glasses and we looked around and they were right in the 
corner behind the door under—just a few inches underneath a locker. 
Apparently in the initial stage, when he had struck Barbour, his glasses 

i 

apparently must have went off. * * * They were horn-rimmed glasses. 

| 

Similar to the ones he is wearing now. j 

! 

Q. Now, did Detective Barbour, in your presence,! at any time 
strike this defendant? A. No, sir. j 

Q. Did you, sir? A. No, sir. 

Q. Did Private Hilton strike him? A. No, sir. He grabbed a-hold 

j 

of him from the back and pulled him right back. 


CROSS EXAMINATION 


BY MR. HARRIS: 


Q. Now, when Barbour and Hilton were talking, they were talking 

i 

at the doorway? A. That is right. 

Q. Now, did there come a time when Barbour came out of the door- 

i 

way and back into the room? A. Well, Barbour was always in the room. 
Q. Well, how far was he from Hilton? A. A foot or so. I mean 

i 

I 

they were speaking, kind of confidential-like. I mean, One was—I would 

I 

say Hilton was standing right on the threshold, or thereabouts. Barbour 
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was in our room. I would say maybe a foot or two foot. Two feet. 

Q. Did you know what they were talking about? A. Yes. 

Q. Now, did Barbour then move back further into the room? A. 
Yes. He came back at one time to tell him to be quiet, that he could 
hardly hear Hilton. 

Q. And he went back with Hilton? A. He went back a little ways 
and Hilton probably came in so they could go ahead and talk. 

Q. Not what probably happened. Tell us to your best recollection. 
Did Barbour go back inside or further into the room? A. I don't under- 

113 stand the question. 

Q. Well, -- A. At what time? 

Q. Well, when he left the threshold and you said he returned to 
say something to Galloway— A. Well, he just turned around and took a 
couple steps. I would say he came to about the center of the desk. It 
would be probably three or four feet. 

Q. Did he go toward Hilton after that happened? A. He turned 
around to go toward Hilton again; yes; continued going toward Hilton. 

Q. Did he go toward Hilton after that happened? A. I would say 
yes; took a step or two. 

Q. Barbour turned to Galloway the second time, did he not? A. 

No; Barbour turned around as Galloway lunged from his chair. When he 
got up out of his chair his chair hit the back and of course it made a noise. 
That was the time that I looked around to see what was the cause of that 
noise, and Barbour turned around and that is when Galloway struck him, 
as Barbour turned around. 

Q. Well, now, when Barbour and Hilton were talking confidentially, 
as you say, at the threshold, how far away was Galloway at that time? 

114 A. From Barbour? I would say ten or eleven feet; the room, now, is 
just 12x12. 

Q. Well, didn’t Barbour come back toward Galloway? A. That is 
right. He turned around and took two steps or so towards him and told 
him, "Look; be quiet. " 

Q. And then after that he went to talk to Hilton some more? A. He 
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turned around to talk to Hilton some more. Now, Hilton may have taken 
a step in, or two, to keep Barbour from walking back that far probably. 

Q. And Barbour walked back the second time toward Galloway? 

A. No. As the noise, the chair, when he lunged out of his chair, the 

i 

chair hit the wall and he, I believe, turned around to see tfhat it was. 

j 

Galloway struck him. 

Q. And of course he did not move from his position? He hadn’t 
moved, too, from his position? A. Galloway moved him from his 
position. 

* * * * * *! 

i 

i 

116 Q. And you were typing? A. That is right. 

i 

THE COURT: Now, Mr. Harris, you say "all this time. ” I under¬ 
stood the officer to state that when the chair hit the thing, he turned. He 

I 

wasn’t typing then. Is that right, officer? 

THE WITNESS: That is right. 

BY MR. HARRIS: 

Q. Then did you immediately get up, sir? A. Well, I was facing 
the wall with my back towards them. I had to turn my chair around and 
went over there. Of course, Hilton was the one went in and got a-hold 
of him as he got Barbour against the wall. 

Q. Now, what sort of a hold did he get on Galloway at that time? 

A. He got him from the back. Put his hands around in back of him this 
way. 

Q. With his hands behind his neck? A. No; not at that time. At 
that time he had him either on the outside of the shoulders or under the 
shoulder, and took him back out of the room into the hallway. 

117 Q. Now, you say you didn’t see Barbour strike this man in the 
face? A. No, sir. 

Q. And you did not see Hilton take Galloway’s glasses off? A. No, 
sir. * * * 

i 

Q. Did you hear this defendant scream? At any time? A. He was 
doing a lot of cursing and loud talking. I wouldn’t say he was quite to the 
screaming point. 

i 

i 
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****** 

Q. Did you hear him cry out, ’’Officer Hilton, these people are 
about to kill me in here”? A. No. The only thing that I heard along that 
line would be when he said that ”You white so-and-so’s killed my father 

but you ain’t going to kill me. ” 

****** 

119 Q. Did you see Hilton drag Galloway down the steps? A. Yes, sir. 
Q. Did you strike Galloway at any time? A. No, sir. I stepped 

on his foot. I twisted his left leg. 

Q. But you didn’t hit him? A. No, sir. I held him until Hilton got 
a better hold on him. He told me, ”1 got a good hold” and he went on back¬ 
wards and went on down the stairs. 

****** 

120 Q. And you know that Hilton brought this defendant up to the second- 
story room to do some questioning about an alleged stolen coat? A. That 
is right. 

Q. And did you hear this defendant say to Barbour, or to you, that 

he didn’t know anything about any stolen coat? A. That is right. 
****** 

BY MR. HARRIS: 

Q. As far as you know, that was Hilton’s own idea? A. Let’s see. 

I don’t know jut how to answer that. 

THE COURT: Let me ask you this— 

THE WITNESS: I know the reason why, but it wasn’t until the man 
was brought in. I mean, we knew nothing about the report until Hilton 
came there with Galloway. 


123 

* 

* * * * 

JOHN B. PAUL 

* 

124 

* 

* * * * 

DIRECT EXAMINATION 

* 


BY MR. CAPUTY: 

Q. Will you state your name and assignment, sir? A. Private 
John B. Paul. Assigned to the 11th Precinct. 


It was about a 
coming from the 
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Q. Do you know one today by the name of Robert P. Galloway? 

A. Yes, sir. 

i 

Q. I direct your attention to March 11th, 1955. Did you see him 

i 

on that day? A. Yes, sir. 

i 

125 Q. And what time was it that you first saw him? A- It was approx¬ 
imately 9:50 p. m. 

Q. Was anyone with him at the time? A. Yes, siir. 

Q. Who? A. Officer Hilton of Number 11. 

Q. And where were they when you saw the defendant and Private 
Hilton? A. They came in the back door of the precinct.! 

Q. Do you know where they went ? A. They proceeded upstairs to 
the second floor. 

Q. And after that, did you hear anything, sir? Aj 
few minutes later I heard a scuffling, like it was a fight, 
second floor. * ♦ * j 

Q. Did you do anything at that time? A. I stayed where I was until 
I observed Officer Hilton and Galloway coming down. 

Q. Tell us what you observed. A. They were coining down these 
steps from the second floor to the first floor. 

Q. How were they coming down? A. Officer Hilton was coming 

126 down the steps backwards and he had an arm-hold on Galloway, and 

i 

Galloway was fighting to attempt to get away. 

i 

i 

Q. Now, do you know one Randolph Chase? A. Yes, sir. 

i 

Q. Did you see him at Number 11 Precinct? A. j Yes, sir. 

Q. And where was it that you saw him; just whereabouts in the 11th 
Precinct that you saw him? A. I saw him as I went to Officer Hilton’s 
assistance. That is the first time I saw Chase. 


THE WITNESS: Who; Chase? 

THE COURT: Chase. You say Chase went somewhere? 

127 THE WITNESS: He went over to where Hilton and Galloway were, 


sir. 


♦ * * 


4 
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128 


BY MR. CAPUTY: 

Q. And at that time where were you? A. I had come from around 
the railing in the office part, to the little aisleway at the foot of the stairs. 

Q. Now, how many steps did you take from the railing? A. Ap¬ 
proximately two. 

Q. What happened then? A. I proceeded to get Chase back from 
where Officer Hilton and Galloway were. I did not know his intentions, 
whether they were friendly or hostile. * * * 

BY MR. CAPUTY: 

Q. Tell us what you did. A. And I pulled him back, and Galloway 
started kicking, and I received one kick in the groin. 

Q. And what happened to you? A. And as I fell forward I got 
kicked in the stomach and I fell back to the floor. 

Q. And what happened to you? A. So I went unconscious. 

Q. Now, there came a time that you came to? A. Yes, sir. 

Q. And where, if anywhere, did you go? A. When I came to I was 
in the sergeant’s room. 

Q. Were you taken anywhere? A. I was taken to Emergency 
Hospital. 

Q. How? A. By the Fire Department ambulance. 

Q. And how long did you stay at the Emergency Hospital? A. I 
was released from the hospital on March the 14th. 

Q. Can you tell us what, if anything, they did for you at Emergency 
Hospital? A. I was examined and put to bed, and given a pill, and I had 
periodic examinations there at the hospital. 

Q. After you left the hospital did you receive any other treatment? 
A. Yes. I reported to the police and fire clinic. 

Q. And how many times did you report there ? A. The exact dates 
I don’t know. 

Q. Well, not the exact dates. How many times did you go? A. 
Approximately six. * * * 

THE COURT: Can you approximate the time of your return, sir? 

THE WITNESS: Approximately the 27th of March. 
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i 


THE COURT: All right. 

BY MR. CAPUTY: 

Q. Now, prior to the time that you had been kicked, had you struck 
him or laid your hands upon the defendant Galloway? A. No, sir. * * ♦ 

Q. You were in uniform at the time? A. Yes, sir;. 

Q. And you were in the performance of your official duties at the 
station there? * * * 

THE WITNESS: Yes, sir. * * * 

CROSS EXAMINATION 
BY MR. HARRIS: 

Q. Now, Officer Paul, how long was it after you saw Hilton and 
130 Galloway come down the stairs, that you left your seat artd came from 
behind the railing? A. When they came downstairs, sir; Just a minute 
or two minutes. 


Q. One minute later. Now, Hilton came down backwards dragging 
Galloway in front of him. Is that the way they came down? A. That is 
correct. 

i 

Q. Sir? A. Yes, sir. 

Q. Now, when they reached the first floor level, Galloway was 
kicking, wasn’t he? A. Yes, sir. 

I 

Q. And as a matter of fact he continued to kick? A. For a period. 


Q. And you then rushed up to seize his legs, didn't you? A. No, 

i 

sir. 

i 

Q. Well, what part of his body were you going to grab? A. I went 
to get Chase. 


Q. No. When you came to Galloway, didn't you go 
A. I went there at first to get Chase away. 


to grab Galloway? 


Q. Well, now, didn't you testify, officer, that you said you were 

i 

going to Hilton’s assistance? A. Yes, sir. 


131 Q. Now, how did you propose to assist Hilton? A. By keeping 


anyone from interfering. 


Q. Did you hear Chase say anything? A. No, sir. 

j 

Q. Did you see him do anything? A. He was approaching the 
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officer and the prisoner. 

Q. And you only went over to talk to Chase? A. I went over to 
remove Chase, sir. 

Q. And Chase moved away willingly, did he? A. I pulled him back. 
Q. You pulled Chase back? A. Yes, sir. 

Q. Then did there come a time when you went to do any pulling on 
Galloway? A. No, sir. 

Q. And you had no intention whatsoever of laying your hands on 
Galloway, did you? A. No, sir. 

Q. Well, how did it happen, sir, that you came within his vicinity? 

A. The closest I came to him is approximately the length of the legs 
where I received my kicks from. 

Q. And of course you were facing him at that time, weren’t you, sir? 

132 A. That is right, sir. 

Q. You were kicked in front, in the front? A. That is right. 

Q. And where was Chase standing at that time? A. He was behind 

me. 

Q. And you had then turned away from Chase and were facing 

Galloway, weren’t you, sir? A. Yes, sir. 

****** 

Q. And what were you about to do then? A. I was standing there 
to see what developed, what happened. 

Q. Did you say anything to anybody? A. No, sir. 

Q. Did you pull out your blackjack? A. No, sir. 

Q. Or your billy? A. No, sir. 

Q. Did you notice whether or not Galloway's mouth was bleeding 

133 at that time? A. I didn't notice it, no, sir. 

Q. Did you at a later time see the condition of his mouth? A. No, 

sir. 

Q. Could you see whether or not his face was swollen? A. I 
didn’t see. 

Q. And at the time that you were standing there Hilton had a firm 
hold on Galloway around the shoulders and neck, did he not? A. Around 
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the upper part of the body. 

Q. And his arms were pinioned, were they not? A. He was more 
or less being restrained. 

Q. And the only part of Galloway that was free was the feet; isn’t 
that correct, sir? A. That Is correct. 

* i 

i 

****** 

i 

i 

HUNTINGTON F. SMITH, JR. 

i 

* * * * * *j 

i 

DIRECT EXAMINATION 
BY MR. CAPUTY: 

i 

Will you state your name and assignment? A. Private Hunt- 

Smith, Number 11 Precinct. j 

***** 

Do you know today one by the name of Robert M. Galloway? 

i 

sir, I do. 

And did you see him on March 11th, 1955? A .\ Yes, sir. 

At what time? A. About 9:50 p. m. * * * 

Did you see Galloway with anyone at the time when you first 

i 

saw him? A. Not other than Officer Hilton. 

Q. And where were they when you first saw them? A. They were 
138 coming In the rear door of the station house In the 11th Precinct. 

Q. Now, as they were coming Into the precinct did you hear any¬ 
thing? A. I heard loud voices coming from the defendant, and he was 
cursing and swearing. 

i 

Q. Did you hear anything else? Did you hear any words used by 
him? A. Yes, sir. 

Q. What? A. He stated that these white such-and-such people 
"killed my father but they are not going to kill me". 

Q. And when did you hear those words? A. As soon as he brought 
him In the rear entrance of the statlonhouse. 

i 

Q. Where, If anywhere, did the defendant Galloway and Officer 
Hilton go after you saw him ? A. They went up to the—they turned right 
there in the station and went up the stairway to the detective’s room. 


136 

137 

Q- 

ington F. 
Q. 

A. Yes, 
Q. 
Q. 
Q. 
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Q. And when they were upstairs did you hear anything? A. They 
had been upstairs approximately, I would say a minute or so, — maybe 
a little bit longer—and I heard loud scuffling of the feet and loud voices 
from upstairs totaling about four minutes. 

139 Q. What did you do, if anything, when you heard that? A. My 
first idea— 

THE COURT: Not what your idea was. What did you actually do, 
Officer? 

THE WITNESS: I ran to the—came around from behind the patrol 
signal system and ran up the first flight of stairs at the rear door there, 
expecting the prisoner— 

THE COURT: Not expecting. What did you do, sir? 

BY MR. CAPUTY: 

Q. How many stairs are there, the first flight of stairs that you 
ran up? A. How many steps? 

Q. Steps; yes. A. Let’s see. Ten or a dozen. 

Q. On the first flight? A. Yes, sir. 

Q. Then what did you do? A. Waited there for—I heard the scuf¬ 
fling of feet coming down the stairs and waited there and saw the defend¬ 
ant and Officer Hilton coming down the stairs with Officer Hilton having 
a sort of what you call bear hug around the defendant, and there they pro¬ 
ceeded to pass me down the flight of stairs to the ground level of the 
stationhouse. 

140 Q. How were they coming down the stairs? A. Sort of in--they 
were both on their feet and Officer Hilton had his arms around—had him 
from—had the defendant from the back and had his arms around the de¬ 
fendant’s chest, from his back, locking him around, sort-of, in a bear 
hug position. 

Q. How did Officer Hilton step down the steps ? A. I would say 
approximately sometimes two steps at a time. 

Q. Well, was he coming forward or backward? A. Backward at 
the time I saw him. 

Q. Then after you stated that you saw them come to the first floor, 
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where did you go, if anywhere, then? A. After they went to the first 
landing I proceeded on down the flight of steps to the first landing by 
myself. 

Q. Now, on the first landing, what, if anything, did you see? A. 
The only thing I saw when I reached—are you speaking of when I am on 
the stairs now? 

Q. After they passed you, on the first floor. A.j They went 
around the corner there in the station house which is between the railing 
and the wall, a passageway of about three and a half feet I would say. 

They went around the corner and that is all I saw momentarily. 

141 Q. And did you come down to the first floor? At Yes, sir. 

i 

Q. Did you see Officer Paul? A. Yes, sir. He was—he came 

i 

from around behind the switchboard at the patrol signal system. 

Q. Now, when he came from around the switchboard did he come 
out of the railing? A. Yes, sir. 

Q. And where did he go? A. He went in between this narrow 
passageway where Officer Hilton had taken the defendant. 

Q. Now, did you at that time have Officer Hilton and the defendant 
Galloway in view? A. No, sir, I didn’t. 

Q. Well, did you at any time have the defendant Galloway with 
Officer Hilton and Officer Paul in view? A. No, sir. 

Q. Did you see anything happen to Officer Paul? A. No, sir. * * * 
Q. Did you see Officer Paul later? A. Yes, sir. 

142 Q. And where was he when you saw him? A. He was laying on the 
floor of the station house flat on his back and sort of in a semi-conscious 

state where he didn’t quite know what he was doing. He was moaning. 

* * * * * * 

BY MR. CAPUTY: 

Q. As you were standing on the landing and you saw Officer Hilton 
and the defendant Galloway come down the stairs was any other police 
officer coming down the stairs at the same time? A. Detective Barbour 
was, I would say, about twelve stairs behind Officer Hilton. 

i 

Q. Now, do you know where, if anywhere, the defendant Galloway 
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was put later on? A. Yes, sir. 

Q. Where? A. He was put in Number cell block. 

Q. And by whom? A. By myself and Officer Hilton and Detective 
Barbour. 

****** 

143 Q. While the defendant was being placed in the cell block by you 

and the other two officers, did anyone strike the defendant? A. No, sir. 
****** 

THE COURT: * * * I understood you to say that you did see Officer 
Barbour pass you on the steps ? 

THE WITNESS: That is right; he came— 

****** 

BY MR. CAPUTY: 

144 Q. Downstairs, as you were putting the defendant into the cell 
block? A. I did, yes, sir. 

THE COURT: All right. 

****** 

BY MR. CAPUTY: 

Q. And did you notice anything about his face, sir? A. He had a 
bruise on his right side of his face; I would say around about the cheek¬ 
bone; and his shirt was torn, I would say about eight inches. * * * 

145 CROSS EXAMINATION 

BY MR. HARRIS: 

****** 

Q. Now, when you were standing on the first landing of the stairs, 
Hilton came down and at that time he was dragging Galloway, was he not? 
A. That is right. 

146 Q. And then Barbour, you said, was twelve steps behind him? A. 
About 12 I would say. 

Q. Was he walking or running? A. He was running; in a sort of— 
Q. Now, did Hilton continue to drag Galloway until he got out of 
your view? A. That is right. 

Q. And he went around the corner? A. That is right. 
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i 

Q. At that time you couldn’t see him any more? A.j No, sir. 

Q. And when they got to the corner to turn, where was Barbour? 

A. I don’t remember. 

Q. Well, where was Barbour when you last saw him? A. About 
two steps—I would say about two steps to the bottom of th$ first floor of 
the station house. He had already went by me. 

* 4c 4c 4c 4c * j 

147 BY MR. HARRIS: 

Q. How long did you stand up on the landing? A. Just long enough 

i 

for the defendant and Officer Hilton to go by me and Detective Barbour. 

i 

Q. And Hilton at that time, when he went by you, had a firm hold 
on Galloway, did he not? A. Yes, sir. 

i 

* * * 4c * *| 

BY MR. HARRIS: 

I 

Q. Did you see Hilton relax the bear hug that he had on Galloway? 
A. No, sir. Not until after I had came down to the first landing there 
and turned around and turned around the corner, I seen Officer Hilton 
take the defendant into the sergeant’s room there, and there he released 
his hold, where Officer Paul had been taken himself laying there on the 
floor. 

* * 4t 4c 4c 4c 

I 

I 

151 BY MR. HARRIS: j 

Q When you got around the corner you went immediately into the 
sergeant’s office? A. No, sir. I stated that Officer Hilton, or Officer 

i 

Paul, was laying there on the floor in this narrow passageway. He was 
laying there and the defendant and Officer Hilton were standing there, 
and a friend of the defendant’s stepped into the picture and said ”Stop it, 
stop it; you don’t know what you are doing. You will only get yourself in 
more trouble. ” 

i 

Q. Now, all that happened before you got into the sergeant’s office? 

152 A. That is right. 

* 4c 4c 4c * 4> 
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HARRY Q. BARBOUR 
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* * * * * * 

DIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. State your name and assignment. A. Private Harry Q. 

Barbour. I am assigned to Number 11 Precinct as a plainclothesman. 
****** 

154 Q. Do you today know one by the name of Robert P. Galloway? 

A. Yes, sir, I do. 

Q. Did you see him on March 11, 1955? A. Yes, sir, I did. 

Q. Was anyone with him at the time that you saw him? A. When 
I first saw Robert Galloway, Private Hilton was with him. They entered 
the detectives’ office on the second floor and I was seated behind the desk, 
on one side of the desk, and Sergeant Gerber was on the other side, doing 
some typing. At the time he entered, —at the time Officer Hilton and 
Galloway entered the office— * * * 

THE COURT: I understood you to say you were at one side of the 
desk and the detective-sergeant was at the other side of the desk. 

THE WITNESS: When they first entered the room; yes, sir. 

THE COURT: Then what did you say, if anything, sir? 

THE WITNESS: Galloway, the defendant, was told to take a seat 
on the opposite side of the room, which he did. And Private—I stood up 
and Private Hilton proceeded to tell me the reason why he had brought 
Galloway in. It was in connection with a petty larceny of a coat earlier 
in the evening. 

So while Hilton and I were standing there talking in regard to the 
case, Galloway became loud and boisterous, started cursing. So I turned 
and said to him, I said, ’What's the matter with you, boy? Get yourself 
156 quieted down. Quiet down a little bit. ” 

And he proceeded to talk very loud and use loud, profane language, 
and I said to Hilton, ’’Take him downstairs”, and Galloway jumped up out 
of the chair and he struck me in the mouth, knocked me backwards 
towards the wall, the far side of the room, and then he came at me and 
grabbed me and tore my shirt down the front, and Private Hilton finally 
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got a-hold of him from the back and he and Hilton went out the door back- 

! 

wards. Hilton was pulling him backwards. 

So I regained myself there and I went out and he was kicking and 

i 

thrashing about pretty badly, and I regained myself and went out, went 
towards him to help Private Hilton. And when I got within range of Gallo¬ 
way, he kicked me in the groin. 

When I went down, doubled up and went down, why, j I got kicked in 
the eye, the right eye. That was black for a few days; scratched up and 
all. So then Private Hilton still had hold of Galloway and they started 
down the hall to the stairway and on down the stairway. They were on 
the—let’s see; there are two landings there. They were on the second 

157 landing going down. I had gotten up again and started downstairs myself, 
and they were on the second landing going down when I got to about the 
top of the stairs. 

And of course they were still moving, all this time they were still 
moving downstairs to the first floor. So I started down the stairs myself 
and when I got downstairs Private Paul—there is an entrance there where 
you go behind the rail—Private Paul was coming around the entrance, 
and I reached the bottom then and Galloway kicked Paul, j Paul went down 
on the floor. So I went to help Hilton again and I got the Second kick. 

So finally Private Smith came from behind the rail and between 
Smith and Hilton and myself, we got a-hold of Galloway and finally got 
him in the cell block, placed him in Cell Block Number 4, at which time 
he became quiet. He quieted down and there was no more trouble. And 
then I got sick to my stomach and I asked Hilton, I said, l”Come on, go 
in the men’s room with me. ” 

So we started out of the cell block and on the way out near the door 
of the cell block my revolver was lying on the floor. Somehow during 
the tussle it had come out of the holster and dropped to the floor. I didn’t 
even know it. And Hilton saw it and brought it to my attention and I picked 

158 it up and stuck it in my holster and Hilton and I walked into the men’s 

! 

room, at which time I examined myself and I was swollen pretty bad and 
became sick to my stomach. 
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A few minutes after that, just how long, I don’t know—I couldn’t 
tell you—I talked with Sergeant Gerber—there was an ambulance called, 
incidentally, for Private Paul and he was sent to the hospital in an 
ambulance. 

Q Did you at any time in the detectives' room strike the defendant 
Galloway? A. Did I strike him? 

Q. Yes, sir. A. No, sir. I couldn’t get close enough to him to 
strike him. He was nothing but feet. 

Q. Did Sergeant Gerber strike him, sir? A. No, sir. 

Q. Did Private Hilton strike him? A. Private Hilton didn’t strike 
him. He grabbed hold of him to restrain him. 

Q. Now, did you at any time, when you were in the defendant's 
presence downstairs right near the rail, and also in the cell block, strike 
this defendant? A. No, sir. At no time. 

Q. Did any officer in your presence strike him? A. No, sir. 

159 Q. Now, do you know whether the defendant had any marks or 
bruises about his face? A. No; to my knowledge, no, sir. 

Q. Did you receive any medical treatment, sir? A. Did I? 

Q. Yes, sir. A. Yes, sir. I did; at Emergency Hospital. 

Q. When did you go? A. I went not long after this incident. After 
this thing happened I went to the hospital myself. I drove myself up there 
in my own car. 

Q. And how long did you stay at the Emergency Hospital? A. Let’s 
see. This was on a Friday night. I stayed there until about 1 or 1:30 
Saturday afternoon. 

Q. That is March the 12th? A. March 12th; that is right. 

Q. Now, what, if anything, did they do for you at the hospital? 

A. Well, I was packed with ice. 

Q. Whereabouts, sir? A. In the groin, sir. And when I was re¬ 
leased I was told to go home and do the same thing at home, give myself 
the same treatment at home, which I did for approximately two days. 

160 Q. Did you receive any other medical treatment after you left the 
hospital? A. Yes, sir. I had to go back to the police clinic, to Doctor 


I 


Dean, I believe. 

Q. How many times did you go there? A. As near as I can re¬ 
member, sir, it was three times. I was off about six days. 

7 7 ! 

* * * * * *| 

i 

CROSS EXAMINATION 

i 

BY MR. HARRIS: j 

» 

****** 

161 Q. Now, Officer Barbour, did you have on a uniform? You were 

i 

not uniformed that night? A. No. I had on civilian clothes like I have 
on now. 

Q. You didn’t have a coat on, did you? A. Yes, sir, I did, a 
sport jacket; a green sport jacket. 

Q. And did you have your revolver in a holster? A. Yes, sir. 

i 

It is in that same holster right now. 

Q. Sir? A. It is in that same holster right now. j 

i 

Q. And where did you carry it? A. On this side, j The right hip. 
Or right side. 

Q. And you have no idea, of course, how your revolver got out of 
its holster? A. No, sir, I don’t. 

Q. You didn’t hear it hit the floor? A. No, sir. With all the 
commotion I don’t recall it. 

i 

Q. You didn’t know anything about the revolver being missing until 
Hilton told you it was on— Hilton noticed it on the way out of the cell 

162 block. As I said, we were headed for the men’s room and Hilton noticed 
the revolver lying there and mine is a short, snub-nosed revolver which 
is not carried by uniformed men; and there were no other plainclothesmen 
there but myself, and Hilton took it for granted it was mine. 

Q. What did Hilton say about the revolver? A. He pointed to it— 
he says, "Barbour, there is your revolver. ’’ I reached down and picked 
it up. And as I say, at that time I was sick to my stomach and we con¬ 
tinued on into the men’s room which is just across the hall from the cell 
block. 

Q. And Hilton knew that was your gun that he sav^ on the floor? 
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A. As I say, Mr. Counsel, my revolver is a short, snub-nosed revolver 
which is not carried by uniformed personnel. Theirs has a four-inch 
barrel, and as there were no other plainclothesmen in the cell block, 
Hilton took it for granted it was my gun. 

Q. He just figured it was yours? A. Figured it was mine, sir. 

Q. And you didn’t have that gun out to shoot Galloway with, of 
course, did you? A. No, sir; no, sir. 

163 Q. You didn’t tell him you were going to kill the little bastard, did 

you? You didn’t say that? A. No, sir. To my recollection, no, sir. 

As I said, when they placed the defendant in the cell, he became quiet. 
That was it. 

****** 

BY MR. HARRIS: 

166 Q. When they came in, did Hilton have his hand in the belt of 
Galloway? A. If I am not mistaken, Mr. Harris, when they walked in 
the door, the defendant Galloway was in front of Hilton. Hilton was a 
little off to his left, to the rear of him, and whether or not he had ahold 
of his belt I can’t say; I couldn’t see that. 

Q. Then Galloway was seated beside the wall? A. He walked over 
himself and took the seat, sat down in front of the window, across on the 
opposite side of the room from the doorway. 

Q. You told him to have a seat, didn’t you? A. Yes; we told him 
to go sit down. 

Q. And he did? A. Yes, sir. 

Q. Now, where was Sergeant Gerber at that time? A. Sergeant 
Gerber was seated alongside the desk nearest Galloway. He was typing 
some reports. 

Q. About how far away from Galloway was he seated? A. I don’t 
know. In feet I guess maybe five or six feet. * * * 

167 Q. After Galloway was seated did you leave the room? A. Did I 
leave the room after he was seated? * * * A. No, sir. I was seated on 
the opposite side of the desk from Sergeant Gerber, and after Galloway 
had his seat, I got up and Hilton and I started talking about the case. He 
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started explaining the reason why Galloway was in there. ! 

Q. You didn’t go outside the room at all, to talk to Hilton? A. 

i 

No. We stood right there in the doorway. ♦ * * 

Q. And did Hilton go outside of the room? A. As hear as I can 
remember, no, sir. Not until he grabbed a-hold of Galloway and took 
him downstairs. 

Q. Now, didn’t Hilton take you aside or you took hii!n aside for the 

i 

purpose of discussing why Galloway had been brought in? A. Well, I 
wouldn’t call it taking anyone aside. Hilton started to explain the case. 
As I say, I stood up and faced Hilton. Hilton had his back to the door. 

I was facing Hilton with my back to the defendant. 


168 Q. But he was about twelve feet or eleven feet away from you, was 

169 he not? A. I would say about ten feet maybe; nine or ten feet. 

i 

Q. Now, while you were talking to Hilton did you return to Galloway 
to do anything or say anything? A. Yes, sir, I did. As I said, while 

I 

Hilton and I were standing there talking, the defendant became loud and 
boisterous and used some pretty nasty language. So I turned and said to 
him, ’’Quiet yourself down, boy; what’s the matter with you?” And he 
wouldn’t quiet down and he kept right on. 

Q. And did you; after doing that, did you go back toward the door 
or wherever Hilton was standing, the other side of the door? A. No, 
sir; because that is when things started to happen; right then and there. 
And I told him to quiet down and I turned to Hilton and I said, ’’Take him 
downstairs. ” 

Q. You told Hilton to take him downstairs ? A. That’s right. I 
said ’’Take him downstairs. ” I don’t know whether I was talking to Hilton. 
I just said, ’’Take him downstairs. ” That is when the defendant jumped 
up and struck me in the mouth and knocked me against the wall. 

Q. Why did you tell Hilton to take him downstairs? A. Because 

170 the boy was very disorderly. We just couldn’t--he wouldn’t quiet down, 

i 

so why keep him up there? 

Q. So now when Hilton came up to tell you why he brought Galloway 
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up, he told you, didn’t he? A. Yes; that is right. He explained the 
reason for Galloway being in the station; yes, sir. 

Q. And he said something to the effect that he was investigating 
some alleged stolen coat, didn’t he? A. That is right. 

Q. And he desired you to further investigate the matter, didn’t he? 
A. That is right:. 

Q. And it was your understanding that you were to question Gallo¬ 
way about the coat? A. Well, we hadn’t quite gotten that far, sir. 

Q. You didn't get a chance to hear why Hilton had him? A. No; 

I—beg pardon? 

Q. I said you hadn’t gotten that far. Had Hilton told you to question 
Galloway? A. Mr. Harris, I can tell you just about what Hilton told me 
if you will let me. 

Q. I am asking you. Would you please answer my question and 
then you may explain about it later? A. Sure; okay, sir; go right ahead. 
Q. Did Hilton tell you that he, Hilton, desired you to question 

171 Galloway about this coat? A. Yes, yes. 

****** 

172 Q. Did you strike Galloway in the mouth at that time? * * * 

A. Mr. Harris, I struck Galloway at no time. 

****** 

174 BY MR. HARRIS: 

Q. This coat that you and Hilton were supposed to be investigating; 
did you ever see the coat? A. No, sir, I never did. 

Q. And did you later find out that that coat was never stolen? A. 

I was told about it later; yes, sir. 

****** 

Q. Now, after you say that Galloway jumped out of his seat and 
struck you, did Officer Gerber come over? A. Well, when he struck— 
when he come out of the seat and struck me, I went back against the wall 

175 and the defendant came at me again and he grabbed me here, in the lapel 
of the coat, and the shirt like this, and that's when Hilton got hold of him 
and pulled him away and he tore my shirt all down the front. And then 
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Hilton had a hold of him and they backed out to the door and, as I said, 
when I recovered myself I went to give Hilton a hand because the defend¬ 
ant was kicking and thrashing quite a bit, and that is when I got kicked. 

4c * * * * 

i 

Q And as far as you know, nothing of any violent nature happened 
to this defendant in the second-story room of Number ll Precinct on this 
occasion? A. I know nothing violent happened to the defendant in the 
detectives’ room on the second floor of Number 11 Precinct. 

* 4c 4c * ★ ;* 

177 ARTHUR B. GERNHOFER 

4c 4= 4t * * j * 

DIRECT EXAMINATION j 

BY MR. CAPUTY: 

j 

Q. State your name and assignment. A. Sergeaftt Arthur B. 

i 

Gernhofer, uniform sergeant in Number 11 Precinct. * * * 

Q. * * * Directing your attention to March 11th, 1955, did you 

178 receive a telephone call and return to the precinct? A.I I did. 

Q. And what time was it you returned to the precinct? A About 
five minutes past ten on Friday, March 11th. 

Q. When you returned to the precinct did you see Officer Paul? 

, A. I did, sir. 

Q. And where was he? A. He was seated in a chair in the ser¬ 
geant' s room | 

j 

Q. Can you describe his condition at the time that you saw him? 

► A. He was in a state of shock. His face was very pale and he was 

sprawled in a chair with his legs outspread, and he had a dirty footprint 
on his groin, that showed quite a bit against the blue uniform trousers. 

k * * 4c 4c 4c * 

** 179 BY MR. CAPUTY: 

, I 

Q. And in the cell block did you see one by the name of Robert P. 
Galloway? A. I did, sir. * * * 

„ Q. Did you talk to him at the time? A. I did. He way lying down 

„ in the cell block and I asked him how he was feeling, and I asked him to 

get up and walk toward me, for the purpose of finding out if he had any 
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injuries. And to talk to him. But he was very--he didn’t want to talk, 

except to answer that he was feeling all right. 

****** 

180 CROSS EXAMINATION 

BY MR. HARRIS: 

Q. Now, Sergeant, why did you ask Galloway how was he feeling? 

181 A. For the purpose that—if a prisoner—it is our duty as supervisor, 
and if a prisoner is injured in any way, in any fracas, or just injured, 
brought in there, —we are supposed to see that he gets immediate medi¬ 
cal attention. 

Q. And you supposed, of course, that there was a possibility that 
Galloway might need medical attention? A. That’s right. 

Q. Did you hear him groaning while he was lying on the cell floor? 
A. He wasn’t on the cell floor. He was lying on the bunk with his—out¬ 
stretched on the bunk with his feet toward the door. 

Q. And you didn't hear any cries of pain or any groaning there? 

A No, sir. 

Q. And you didn’t see a split lip; this defendant's lip split? A. No, 

sir. 

Q. And the light was very bright and you could see very well? A. 
That’s right. 

Q. And you looked at his face? A. I did, sir. 

Q. And there were no discolorations, no bruises? A. None that 
I could see. 

182 Q. Or no scratches? A. None that I could see, sir. 

Q. And his face was not swollen? A. No, sir. 

Q. Did you order this defendant taken to the hospital? A. I believe 
Lieutenant Myers ordered him shortly after I came in there. Lieutenant 
Myers came in the station several minutes after I did, and he talked to 
the defendant. That's what he told me, he talked to the defendant. I 
believe the lieutenant ordered him to a hospital. 

Q. The lieutenant ordered him to go to a hospital? A. No; he 
ordered us to transport him to the hospital for a complete examination. 

Q. And do you know how he got to the hospital? A. Not of my own 
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positive knowledge. I believe it was the patrol wagon took him there. 

I 

****** 

184 ERNEST P. MYERS j 

****** 

i 

BY MR. CAPUTY: 

i 

****** 

Q. Now, in March, 1955, particularly March 11, 1955, were you 
assigned to the Metropolitan Police Department? A. That is right. 

Q. In what capacity, sir? A. As a lieutenant, Number 11 Precinct. 
****** 

187 CROSS EXAMINATION j 

BY MR. HARRIS: 

i 

****** 

j 

188 Q. Now, didn’t this prisoner, or this defendant Galloway, complain 
to you of being struck in the face by Private Barbour? A. He said he 
was hit in the face. He didn’t say by any individual at all. And then I got 

i 

right ready and had him go to the hospital. 

Q. Did he tell you how many individuals hit him? A. What’s that? 

| 

Q. Did he tell you how many individuals hit him? i A. No, he didn’t. 

Q. Did he tell you how many times he was hit? A. No. 
*****!* 

189 MR. HARRIS: Your Honor, may we approach the bench? 

i 

THE COURT: Yes, sir. 

(Bench Conference) 

***** I* 

MR. HARRIS: Upon the grounds that the evidence clearly shows 

that this defendant was illegally arrested from the inception, I would ask 

| 

190 that on that ground he had a right to use sufficient and reasonable force 
to resist the unlawful arrest and the unlawful custody, ajnd therefore I 
move that there be a directed verdict or a judgment of acquittal at this 
time. 

i 

THE COURT: I wiU deny your motion, sir. * * j* 

i 

(Open Court:) 




EVIDENCE ON BEHALF OF THE DEFENDANT * ♦ * 

EULALIA GALLOWAY TOLAND 
****** 

DIRECT EXAMINATION 
BY MR. HARRIS: 

****** 

Q. Are you the mother of Robert P. Galloway, Jr. ? A. Yes. 

191 Q. Now, directing your attention to the 11th day of March of this 
year, as a result of information received did you go to the Number 11 
Precinct? A. Yes. 

Q. Now, why did you go to the Number 11 Precinct? A. Because 

my youngest son came home and told me that— 

****** 

THE WITNESS: Ronald told me that Officer Hilton was taking — 
had taken Robert to the precinct. * * * 

192 BY MR. HARRIS: 

Q. And did you go to the precinct? A. I went immediately to the 
precinct. 

Q. Now, do you recall about what time it was when you arrived, 
Mrs. Toland? A. About 9:30. 

Q. Now, at that time did you have any conversation with anyone in 
the precinct? A. I went to the desk, the station clerk, I imagine, and 
asked the gentleman there what was Robert Galloway there for—what was 
he charged with. He told me that he didn’t think he was there. So I asked 
didn’t a young boy with glasses on come in with Officer Hilton. So he 
said, ”Yes, I believe so”. So he looked at the book. He said ”He is not 
charged with anything”. 

So I asked him how could I find out, then--I knew he was there— 
how could I find out what had happened, what went on. So I asked him if 

193 the captain was there. He said no, but the lieutenant is here. So I asked 
him where he was. He said ”He will be down in a few minutes. ” And at 
that time—shall I proceed? 

Q. Now, what happened next? A. And while standing there talking 


I 


with the clerk, we heard — I heard screams from the back of the precinct. 

I 

I heard my boy Robert scream "Mama, they are trying to kill me" or 

j 

"They are going to kill me". 

I immediately ran back to the end—the far end where the screams 
came from, to the entrance to the cell part. There I saw—the door was 
open, the iron door was open—I saw an officer in uniform, Officer Bar¬ 
bour in plainclothes, and Officer Hilton in back of the two officers, push¬ 
ing him towards the door. Officer Barbour had— 

Q. Who was pushing who toward the door? A. Officer Hilton was 
pushing these other two officers out. Officer Hilton was the farthest back 
in the cell block. The other two officers were being pushed towards the 

I 

outside, out of the door, and they were pushed out of the door hard against 
the wall. 

At the time that I ran back, also Randolph Chase ran back, and 
some officers from behind the railing came out and people were saying 

i 

194 "You can’t go back there". But we were there. Then someone closed 

I 

the cell door. Randolph said, "Look at the man with the gun", and the 
officer was apparently trying to put the gun down in his-l-I don’t know, 
holster, or pants. But he was sticking down like this (indicating.) And— 

i 

i 

let me see: After that— 


Q. Did you hear any conversation between that officer and your 
son? A. No. Robert’s screaming— * * * 

BY MR. HARRIS: 

Q. After that happened, what, if anything, did you do? A. Well, 
there was some conversation. Officer Barbour and another officer talked 
to Randolph Chase, told him that he did not see a gun. Randolph said, 

"I did see a gun and I am telling the truth. You know he: had it. You know 
I saw it. " So I told Randolph not to—wasn’t any use talking about it. I 
saw it, too. So nothing more was said to him concerning the gun. Then 
Officer Barbour came behind the rail and said something about charging 
him with assault on an officer. 


* * * * * 


* 


195 


Q. Did you ask Officer Hilton why he arrested yoiir son? A. Yes. 
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Yes, I asked him. 

Q. Well, tell us exactly what was said by you and what was said 
by Officer Hilton in that regard. A. Officer Hilton said that he took him 
down for questioning about a stolen coat. 

Q. Now, did Officer Hilton tell you anything about any disorderly 
conduct on the way to the precinct? A. No. 

Q. Well, what did he say about the trip from Talbert Street and 
Nichols Avenue to the precinct, one block away, if anything? A. Nothing, 
only he said Robert went with him—went willingly with him to the precinct. 

Q . And did he tell you—did he say to you that Robert had used any 
profane language or had cursed him on the way to the hospital? A. No. 

196 ****** 

Q Now, a little bit later on did you see your son at the precinct? 

A. Yes. 

Q. What was his condition at that time? A. Well, swollen, bruised 
face and cut lip-I mean swollen and blood was showing on his lip here. 

Q Did you talk to your son at that time? A. For a few moments, 
when he was brought in the—brought in the precinct so I could see him. 

197 The lieutenant told me that they were taking him to the hospital because 
Robert was hurt and they were taking him to the hospital for an examina¬ 
tion. I went over to speak with him and they said they were ready to 
leave for the hospital. 

Q. Now, when was the last time you had seen your son prior to 
your seeing him in Number 11 Precinct? A. Oh, not more than ten 
minutes before, because he had just taken me home from work and left 
me. 

Q. Now, what was his condition as to his face and lip at the time 
that he left you? A. There was nothing wrong with him. 

Q. Now, did you have your son treated for his injuries? A. Yes, 

I did. 

Q. When and where did you have him treated? A. The next morn¬ 
ing, Saturday morning, at Doctor Kenneth G. Brown. 

Q. Do you know how many times he was treated by Doctor Brown, 
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| 

if you know? A. Several times. * * * 

CROSS EXAMINATION 
BY MR. CAPUTY: 

Q. What was he treated for by Doctor Brown? You say he was 
198 treated several times. What was it for? A. Well, Robert had recently 
had an operation, a hip operation, which he said hurt him at that time 

during that fall down those steps, and immediately after, the next day, 

| 

he had trouble with his jaw, wouldn’t close right; hurt him to eat; and 
that’s what he was going to the doctor for treatments for. 

4c ♦ 4c 4c 4c 4c j 

209 BY MR. CAPUTY: 

Q. Let me ask you if you know what the word "book” means. A. 
Well, I assume it is when you get a person’s name, address, and so forth. 

Q. When was your son booked? A After he returned from the 
hospital. 

Q. What time was that? A. After twelve o’clock at night. 

Q. Well, approximately what time? A. I don’t kniw. I would say 
between twelve and 12:30; something like that. 

4c 4c 4c * * 4c! 

211 REDIRECT EXAMINATION 

BY MR. HARRIS: 

Q. Now, Mrs. Toland, when you returned from the hospital your 

212 son was—when your son was returned to the precinct from the hospital, 
did you see your son taken to the rail, or the place where the desk ser¬ 
geant sat? A. Yes. 

Q. Now, will you tell us, Mrs. Toland, if there was any conversa- 

i 

tion between your son and a police officer at that time? A. Yes. He was 
asked full name, address, age, and the name of his mothjer and father, 
his sisters and brothers. Which I thought that was booking, being booked. 

Q. Then at that time where were you standing? AL I was in the 
precinct. You know, just standing outside the rail. He was sitting be¬ 
hind the rail in the precinct. 

| 

Q. Now, I will ask you: Do you remember about what time it was 
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that your son was finally released on bail? A. It was after three in the 
morning. 

* * * * * * 

221 MINNIE IRMA HARLEY 

****** 

DIRECT EXAMINATION 
BY MR. HARRIS: 

****** 

Q. Now, I will direct your attention to March 11th of this year and 
ask you: Were you in a restaurant on Nichols Avenue called Thelma’s 
Coffee Shop or Thelma's Restaurant? A. Yes. 

Q. Who is the owner of that restaurant? A. Mrs. Thelma Beasley. 

Q. Thelma Beasley? A. Yes. 

Q. Is Mrs. Beasley related to you, Ma’am? A. Yes; my sister. 

Q. Now, in the afternoon or early part of the night did you have 
occasion to see Private Hilton of Number 11 Precinct? A. Yes. 

222 Q. About what time did you see him, Madam? A. It was after 
eleven o’ clock or close to it. 

Q Well, did you see him earlier than eleven o’clock? A. I don’t 
know exactly what time it was but it was before I went off duty. 

Q. Now, where did you see him, Madam? A. At the lunch room, 
the coffee shop. 

Q. Did he come in to the lunch room? A. Yes. 

Q. And do you know why he came into the lunch room? A. I had 
been inquiring in the neighborhood about a coat and he came into there to 
ask about it. 

Q. He came in to ask you? A. Yes. 

Q. What did you tell him? A. I told him that when I got ready to 
leave, I went back to the dressing room to get a coat, and it was not there 
and that I had been asking around the neighborhood about it, and he asked 
me who had been in there when I had went back there to it, so I was telling 
him about a young boy that had went in the back and stayed back there a 
while and then came out, and he asked me who else was with him, so I 
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told him that I didn’t know all of them’s names, but I knew one of them’s 

223 names. But I said that I would know the rest of them when I would see 
them. 

Q. Did you later find out the name of the boy who went into the 
back? A. No. 

Q. That boy was not Robert P. Galloway, Jr. ? A. No; he did not 
go in the back. * * * 

Q. What did Officer Hilton say to you? * * * 

THE WITNESS: Officer Hilton asked me if I had spoke to any of the 
boys that were at the table that I mentioned to him and I told him yes, and 

i 

he asked me where I had seen them and I told him at the ]iool room I saw 

i 

one of them, and at a beer garden that I had saw Rob—the Galloway boy. 

i 

224 And he asked me to go with him and point out the boy because the 
other boy that was at the pool room I did not know. So w^ went across the 
street to the pool room and I pointed out the boy that was at the pool room 
that had been at the lunch room earlier. 

BY MR. HARRIS: 

i 

Q. Now, did you say to Officer Hilton that Robert P. Galloway, Jr., 
had stolen a coat? A. No. 

i 

i 

Q. Did you say to Officer Hilton that the coat belonged to you? A. 

No. I said— 

Q. Who did you tell him the coat belonged to? A. To my sister. 

i 

Q. Did he ask you when had you last seen the coat? A. Yes. He 

i 

asked me—no, he asked me when had I missed the coat. ! 

Q. He asked you when had you missed that and what did you say to 
that? A. I told him when I got ready to leave that I went back to the dress¬ 
ing room and the coat was not there. 

Q. Now I will ask you again: Did Officer Hilton ask you or did you 

j 

tell Officer Hilton when you had last seen the coat? A. No. 

225 Q. You didn't tell him? A. Not when I had last seen it. 

Q. You didn't tell him when you had last seen it? |A. No. 

♦ * * * * * 


BY MR. HARRIS: 
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Q. What time did you go to work, Mrs. Harley? A. 3:30 p.m. 

Q. And it was a matter of at least five hours or six hours before 
you talked to Officer Hilton. Isn’t that correct? A. Yes. 

226 Q. Now, how many people had come into your restaurant between 
3 o’clock and 9 o'clock that night? A. Not too many, because it was a 
slow night; because that is why I was on by myself; it was during the week. 

Q. Would you say as many as a dozen? A. Yes. 

Q. Could it be possible that there were more than a dozen that 

came in during that time? A. Maybe; but not much more than a dozen. 

♦ * * * * * 

BY MR. HARRIS: 

Q. Did Officer Hilton ask you how much the coat was worth? A. 

Yes. 

Q. What did you say to him? A. I told him it was seventy-nine or 
eighty-nine dollars. 

227 Q. And you told him that? A. Yes. 

Q. Now, there came a time when you discovered the coat, or where 
the coat was, didn’t there? A. Yes. 

Q. Now, tell the ladies and gentlemen of the jury, where was the 
coat during all these times that you were talking to Hilton and all that 
particular day? A. My sister had it. 

Q. And as a matter of fact the coat belonged to your sister, didn't 
it? A. Yes. 

Q. And your sister had come in to the restaurant, had she, to get 
her own coat? A. Yes. * * * 

CROSS EXAMINATION 
BY MR. CAPUTY: 

****** 

Q. It was about ten after nine on March 11th that you saw Officer 
Hilton in the restaurant and you told him about the coat, wasn’t it? A. 

228 It was before I went off duty. 

Q. It was ten after nine, wasn't it? A. I don’t know exactly what 
time it was. It was before I went off duty. 
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Q. At that time didn’t you tell Officer Hilton that the coat was in 
the restaurant and that it was there up until the time that the defendant 
Galloway and two other boys came in the restaurant and then you found it 
missing? A. I did not. 

i 

****** 

i 

RONALD JOHN GALLOWAY 

i 

***** *| 

DIRECT EXAMINATION ' 

BY MR. HARRIS: 

i 

****** 

i 

Q. You are the brother of Robert P. Galloway, Jr^, are you not? 
A. Yes, sir. 

Q. Now, directing your attention to March 11th of this year, did 
you see your brother in the company of Officer Hilton? A. Yes, sir. 

Q. About what time was that and where did you see him? A. It 
was between—I guess it was between a quarter of ten and ten o’clock. 
They was going to the police station. 

Q. Now, did you have any conversation with your brother at that 

i 

time? A. Yes, sir. 

Q. What was said by your brother and what was said by you? A. I 
asked him—he said "Go home and get mama". I said, "What’s wrong". 
He said "He is taking me down there for nothing. " He didn’t know what 
he was taking him down there for. 

j 

Q. And what did you say to your brother? A. I said "All right. ’’ 

****** 

i 

BY MR. HARRIS: 

Q. What, if anything, did you do after that, Ronald? A. I went 
straight home and got my mother. 

Q. And what did your mother do? A . Well, I wefit up and told 
her and she came straight down to Number Eleven Precinct. 

***** j* 
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RANDOLPH CHASE 
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DIRECT EXAMINATION 
BY MR. HARRIS: 

****** 

Q. Now, on the night of March 11th of this year did you see Ronald 
Galloway at about 9:15? A. Yes, I did. 

Q. Did you see Robert Galloway, Jr., at about that time? A. 
That’s right. 

Q. And where was he when you first saw him? A. He came to the 

store to pick his mother up. 

****** 

240 Q. Now, did there come a time when you saw Officer Glenn Hilton? 
A. I didn’t get that, sir. 

Q. Did there come a time when you saw Officer Hilton? A. Yes, 

I did. 

Q. Where were you at that time? A. Sitting in the car. 

Q. And where was the defendant Robert P. Galloway, Jr. ? A. 
Sitting in the car also. 

241 Q. Now, what was said by Officer Hilton at that time, if anything? 
A. He came to the car and asked Robert to come to the precinct with 
him. So Robert asked him what for. He said, ”1 just want you to go down 
to the precinct with me. ” So Robert asked him could he park his car, 
and Officer Hilton said ”Yes. ” So he parked his car over next to his 
mother’s liquor store, right in front of his mother’s liquor store. 

Q. And did you see Officer Hilton and Galloway walk toward the 
Number 11 Precinct? A. Yes, I did. 

Q. And where were you at that time ? A. I had gotten out of the 
car before Officer Hilton had gotten out of the car and Robert got out on 
the driver’s side. Officer Hilton—no, Officer Hilton had gotten out be¬ 
fore me as I was sitting in the middle, and Robert asked me where I was 
going and I told him I was going across the street. 

I went across the street. All the time I was going across the street 
I was watching them both while they were walking down the street. So I 
went on across the street to talk to some friends across the street in 
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another car, and then I left and went down to the precinct. 

242 Q. Now, when you got to the precinct do you know about what time 
that was ? A. That was about fifteen minutes after Robert was taken to 
the precinct. 

j 

Q. Did you have any conversation with anyone in the precinct when 

i 

you first arrived? A. Yes, I did. When I arrived at the precinct I asked 
an officer there has a fellow by the name of Robert Galloway been brought 

i 

into the precinct, and at that time he told me no one had been brought into 

the precinct by that name. And so he asked other officers and the other 

! 

I 

officers couldn’t recall. 

So he asked me to stand over to the side. He says, ’Wait”. So 
while I was waiting over to the side away from the railing as you go into 

i 

the precinct, then I heard all this screaming and hollering upstairs, and 

I 

sounded like wall lockers were knocking against—somebody was being 

i 

knocked against the wall lockers and things. 

t 

So 1 ran to the stairway that leads upstairs and I continued to hear¬ 
ing this screaming and hollering and it sounded just like Robert’s voice. 

243 So the next thing I thought about was running to the phone to get his mother 
on the phone, because as far as I am concerned she didn't know anything 
about it. So when I got on the phone I called his mother and his step¬ 
father told me that his mother was on the way down to the precinct; and 

I hung up the phone. 

A few minutes later she arrived at the precinct. Before she ar- 

i 

rived at the precinct they were dragging Robert down the stairway. Offi¬ 
cer Hilton had him, had a-hold, looked like a half-nelson hold between 
the arms and behind the neck. He was coming down the Steps dragging 
him down the steps. 

Q. Now, when he was dragging him down the steps, was Robert 
kicking his feet up and down? A. The whole time that he was coming 
down the steps screaming and hollering, he was kicking his feet. 

Q. And there came a time when they got to the ground floor level, 
did there not? A. That is true. 

i 

Q. Now, what happened down there? A. That's when an officer— 

! 

I 

i 
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all the officers rushed from behind the pulpit, I call it, and Officer Paul 
was the one that rushed in and got kicked. 

244 Q. Was Robert kicking up and down before Officer Paul got to him? 
A. Yes, he was. 

Q. And did Officer Paul make an effort to catch his feet? A. Yes, 

sir. 

Q. Now, after that occurred did there come a time when Robert 
Galloway was taken to the cell block? A. Yes, sir, there were. 

Q. Who took him to the cell block? A. Officer Hilton. 

Q. And did anyone else assist? A. Officer Barbour went back 
there along with him. 

Q. And when they got back to the cell block what, if anything, 
happened? A. Some more commotion happened in the cell block, be¬ 
cause Robert was screaming that they were trying to kill him. 

Q. Now, what, if anything, did Officer Barbour do? A. At the 
time I rushed back there, and me and his mother rushed back to the cell 
block, the entrance to the cell block, that is when we saw Officer Hilton 
pushing Officer Barbour and another officer out which I could not identify, 
and Officer Barbour had a pistol in his hand. 

245 Q. Did you hear Officer Barbour say anything? A. Yes; I heard 
Officer Barbour kept repeating he will kill the little bastard. 

Q. Did you hear Officer Hilton say anything to Officer Barbour or 
to any other person? A. I don’t remember. 

Q. Now, after that did you see Robert Galloway? Did you see his 
face? A. When he was brought downstairs, yes; when he first came 
downstairs scrambling I did. 

Q. When you saw him at that time what was the condition of his 
face? A. It was bruised and kind of bleeding. 

Q. Did you notice his mouth? A. Yes, sir. His mouth had been 

burst. 

Q. Now, when you were in the car with Officer Hilton and Robert 
P. Galloway, what was the condition of his face at the time he left with 
Officer Hilton? A. Wasn’t any scars and bruises on his face at that time. 
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* * * * * * 

CROSS EXAMINATION 
BY MR. CAPUTY: 

f 

Q. Now you say that Galloway’s face was bruised and bleeding. 

246 What part? What part of his face was bleeding? A. The frontal part. 

Q. What does that mean? A. The right cheek was bruised and 
also he had blood streaks on his right, on the left side. ! 

i 

Q. Right where you pointed on the cheek bone? A.; Up in here. 
(Pointing.) 

i 

Q. Did you notice where that blood came from? A. From him. 

Q. I mean what part. Did it come from his eye? A. From his 

! 

face. 

i 

Q. But not from the eye; is that it? A. That is right. 
****** 

250 Q. Now, how long did it take you to make this telephone call to 

i 

Mrs. Toland? A. The moment I heard the racket and screaming and 
hollering and I went to the stairway, and came back to the phone. I will 
say approximately not even a minute or two. 

251 Q. Now when you heard that screaming and hollering Mrs. Toland 
wasn’t there, was she? A. No; she wasn't. 

i 

Q. And when Officer Hilton was bringing Galloway down, dragging 

! 

him down the stairs, she wasn't there either, was she? A. No. 

Q. Now, what did you hear the defendant Galloway say on the first 
floor after he was brought down by Officer Hilton? A. He said they was 
trying to beat him and they was beating him. 

Q. Did he say anything else? A. Not that I can remember. 

Q. Well, did he say, ”You white so-and-so killed my father but 
you are not going to get me’’? A. No; I can't remember that. 

Q. Now, did you ever make that statement that Galloway said that? 
Did you make that statement to the FBI officers who questioned you on 
March the 16th? FBI agents Nagle and McGahey? A. ^ don’t remember 
saying "No white bastards" or nothing like that were trying to kill him. 

Q. Did you make that statement or something like it to the FBI 
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agents when they talked to you? * * * A. As far as killing his father; 

252 yes, sir. 

Q. Now, after Private Hilton came downstairs with the defendant 
Galloway, did the defendant Galloway calm down? A. After they got 
down to the first floor? 

Q. Yes; on the first floor. A. He was still screaming and hol¬ 
lering. 

Q. And didn T t he calm down? A. Not as I remember, sir. 

Q. Did you tell the FBI agents on the same time that you were 
talked to by them, that the defendant Galloway seemed to calm down? 

A. Not as I can remember. 

Q. Now, downstairs did Officer Hilton always keep hold of the 
defendant Galloway? A. Yes, he did. 

Q. Did he at any time release—did at any time Officer Hilton re¬ 
lease his grip? A. You mean just turn him a-loose? 

Q. Yes. A. No. He didn’t never turn him a-loose; never did 
turn him a-loose. 

Q. Did you tell these same FBI agents that on the first floor Pri- 

253 vate Hilton released his grip? A. I didn’t say he turned him a-loose. 

Q. I am talking about releasing his grip? A. Releasing his grip 
means turning him a-loose. 

Q. Did you tell the FBI agents that on that first floor Private Hil¬ 
ton released his grip of the defendant after the defendant calmed down? 
A. No. 

Q. And was the defendant squirming and twisting when he was on 
the first floor? A. Yes. 

Q. And wasn’t it then when he continued to squirm and twist that 
Private Hilton renewed his hold on the defendant again? A. He was 
continuing twisting and turning the whole time Officer Hilton had hold to 
him. 

Q. Now, it is your testimony that a police officer came out and he 
was kicked; that he was kicked when he was trying to grab the defendant 
Galloway's legs; is that it? A. That’s right. 
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Q. Now, where was this police officer at the time that he was 
kicked by the defendant ? A. After the defendant arrived on the first 

j 

floor, when Officer Hilton had him, dragging him downstairs, when they 
254 landed on the first floor they all rushed out from behind the pulpit. 

Q. Now, isn’t it true that as this officer reached this opening in 
the rail that he was kicked then by the defendant Galloway? A. No. 

Q. Now, did you tell the FBI agents when you were interviewed by 
them, that as an officer reached the opening in the rail, he was kicked 
in the groin by the defendant? A. No, I did not. 

Q. You didn't tell him that? A. No, I didn't. I didn't say nothing 
about the opening of no railing. 

Q. But you didn't tell the FBI agents that the officer tried to take 
hold of his legs, did you? Huh? A. He rushed in, grabbed him—made 
an attempt to grab his legs. 

i 

Q. You didn't tell the FBI agents that, did you? A. I didn't tell 
them that? i 

Q. No. A. I told them he rushed in and attempted to grab his 
legs and that's when he got kicked. 

* * * * * jf 


257 BY MR. CAPUTY: 

! 

Q. Now, after Galloway was placed in the cell block, did there 
come a time that you ran to the cell block? A. After I heard him scream 

ing, talking about they trying to kill him. 

****** 

260 Q. Who was holding that gun? A. Officer Barbour was holding 

the gun. 

Q. Now, was it pointed upwards or how? A. When he come out 


the gun was in his hand and I told Mrs. Galloway, f, He has a gun" and 

i 

then at the time when the officer pushed him into the latrine and he tried 

I 

to get it down between the trousers and his shirt. 

♦ * * * * j* 
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Barbour: Can you tell us what kind of gun it was ? A. I am afraid I 
can T t, sir. 

Q. How about the size of it? What— A. When I saw the gun I 
got upset, and I told Mrs. Galloway—I was just upset, mostly because 
when I heard him hollering about the gun and shoot him, that just upsets 
anyone. Then here come the officer running out there with a gun, being 

pushed out of the cell block with a gun; that’s enough to upset anyone. 
****** 

262 Q. Now, when was it when you heard Detective Barbour say, ”1 

will kill that little bastard”, as you testified? A. On the way—as Offi¬ 
cer Hilton was pushing him out and also he was telling the other officer 
when he was putting the pistol down in his trousers, that he was going to 
kill the little bastard. 

The whole time when Officer Hilton was pushing him out of the cell 
block into the little latrine, he was still making that statement that he was 
going to kill the little bastard. 

Q. Well, did the detective, Barbour, say anything else in addition 
to ”1 will kill that little bastard. ” A. He also said ’’This little bastard 
is crazy”. He will kill him. 

Q. Now, isn’t it true that that gun was on the floor at the cell block 
door? A. No. 

Q. And that it was picked up by Officer Hilton and given to Detective 

Barbour? A. No; it is not true. 

****** 

271 THELMA BEASLEY 

****** 

DIRECT EXAMINATION 
BY MR. HARRIS: 

****** 

272 Q. Are you the owner of a place of business? A. Yes. 

Q. And that place of business is known as Thelma’s Restaurant? 

A. That is right. 

Q. And it is located in the 2400 block of Nichols Avenue Southeast, 
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I believe? A. Yes. 

Q. Now, are you the sister to one Minnie Harley? | A. Yes. 

Q. I will ask you if during the month of March, 1955, you loaned 
a coat, or your coat, to your sister. A. Yes. 

Q. And about when did you first lend it to her? A.j I don't know 

i 

when I lent it to her but all this happened around about the same time. 

Q. Now, do you recall on the night of Friday, March 11th, that 
there was some difficulty concerning this coat? A. I don't remember 
what day it was. I remember I did let her have a coat. 

Q. Now, you let her have the coat and there came a time when you 

273 went into the restaurant and obtained your coat? A. That is right. 

Q. Now, do you remember what day that was ? A.| No, I don't. 

i 

Q. Was it prior to Friday, March the 11th? A. I don’t remember 

i 

the date. 

Q. Pardon? A. I do not remember the date. 

i 

Q. Well, now, on the day following this difficulty you had some 
conversation with your sister, did you not? A. Conversation? 

Q. Yes; about the coat. A. No. But when I first remember about 

i 

the coat Mr. Hilton mentioned something about the coat and I told him I 
had the coat, and I hadn’t said anything to her about the coat, because I 
didn’t know all that difficulty had— 

Q. Now, you saw Officer Hilton the next morning? A. I don't 
remember when it was. I remember he is the first one mentioned about 
the coat. 

i 

Q. Could that have been on a Saturday ? A. I don!t know what date 
it was. 

Q. Did he ask you about the coat at that time or did you tell him 
about it? A. He mentioned about the coat and in what form I don’t re¬ 
member, but I know the coat was mentioned and I told him I had the coat 

274 myself. He said did I know about others too, and I said po. 

Q. You told him you had had the coat for several days, didn't you? 
A. I don’t know how many days. I don't know if it was several days, but 
I remember I told him I had the coat myself. 
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Q. As a matter of fact, you had it more than one day at this time— 

THE COURT: Now, this is your witness, Mr. Harris. You have 
cross-examined pretty thoroughly. 

BY MR. HARRIS: 

Q. You had the coat more than— A. I don’t know. I told you that. 

* * * * * * 

275 KENNETH G. BROWN 

****** 

DIRECT EXAMINATION 
BY MR. HARRIS: 

****** 

Q. And you are a doctor of medicine? A. I am. 

276 ****** 

Q. Doctor, do you know this defendant, Robert P. Galloway, Jr. ? 

277 A. Ido. 

Q. Directing your attention to March the 14th, or March the 12th, 
did you have an occasion to see him on that date? A. If I might refer to 
my notes to make sure about that: Yes; on March 12th I did. 

Q. Now, did you examine him at that time, Doctor? A. I did. 

Q. Will you state the results of your examination at that time? A. 

I examined this young man at my office. He stated that he had been in¬ 
jured on the day before. I found him to be suffering from— or to give 
evidence of suffering from a severe bruise to the jaw over the right cheek¬ 
bone. I examined this and there was discoloration, swelling of the face 
on that side. The boy also complained of some pain in his left hip. 

If I might digress for just a moment, I had operated on this young 
man in January of this year in one of the hospitals here following a frac¬ 
ture of his hip joint, at which time he was having some pain, and I pulled 
a steel pin that we had put in his hip previously, pulled it back a bit to 

278 relieve this pain. On so examining this hip this day I found him again to 
be suffering from some muscle spasm, evidence of pulling of some of the 
ligaments and tendons of the previously injured joint. 

So my assumption was that this boy was suffering from a strain, a 
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I 

i 

type of injury causing strain to the previously injured hip. Also there 
was a laceration of the lip, about the mouth on the inside* the lower lip. 

i 

Q. And did you treat him for those conditions that you have enu¬ 
merated? A. I did. 

i 

Q. And do you recall how many times you saw this defendant? A. 

I 

No, I don’t. I think, to be nearly exact, it was about four times. I X- 
rayed him and found out that there were no fractures to the bones of the 
face, and I re-examined his hip joint and found out that there had been 
no disturbance of the alignment of the hip as we had left it at the time of 

operation, and after his mouth and all had healed, why, we discharged 

i 

him as improved. But I assume that it was probably four times that I 
saw him. * * * 

CROSS EXAMINATION j 

BY MR. CAPUTY: 

l 

****** 


281 Q. Now, do you remember, Doctor, talking to FBI agents on 

March the 17th? A. I remember talking to two men who came to my 
home, yes. 

****** 


Q. Now, did you tell the agents at that time when you talked to 


them that you saw no contusions or bruises on the defendant’s face? A. 

i 

I did not. 


Q. You didn’t tell them that? A. I did not. If they said that, it 


is a misstatement. 

282 Q. Now, did you tell them at the time when you talked to these 

agents, that the defendant Galloway had quite a noticeable swelling on the 
right side of his face? A. I told them that he had a swelling; that there 
was evidence of injury to the right side of his face; yes. 

i 

Q. You told them that? A. I did. 

Q. Now, didn’t you only tell them, Doctor, that he just had a slight 
swelling or lump above one eye? A. I don’t remember pf telling them 
but I might have told them that. 

Q. You didn’t tell them anything about noticeable swelling on the 


! 
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right side of the face, though, did you, Doctor? A. Well, I don’t know 
whether I did or whether I didn’t. I don’t remember writing anything 
down. That is just what I said. 

Q. Now, when you were talking to the FBI agents were you talking 
to them from the chart or card that you had concerning the treatment of 
this defendant Galloway? A. That I don’t remember either. * * * 

Q. And did you tell the agents that that small cut on the inside of 

283 the mouth could have been caused by the teeth? A. I might have told 
them that. It could have been caused by a tooth. 

Q. Now, you say you found something wrong with the defendant’s 
hip? A. Evidence of straining on the left hip, yes. 

Q. What do you mean by that, Doctor? A. Some muscle spasm. 
Well, the thing that attracted my attention to that, sir, was the fact that 
the boy complained of some pain in his hip, and as I told you, I had oper¬ 
ated on this boy previously, in January, at one of the hospitals here, and 
so, of course, it was my duty to re-examine the boy’s hip since he was 
complaining of pain. 

Q. Well, now, when you examined him in January didn’t you examine 
him to remove a pin from the hip there—when you operated on him, rather? 
A. In January I operated because this boy had been complaining of some 
pain in this hip. There had been a previous operation some couple of years 
ago. So I didn’t remove the pin; I pulled it back; I didn’t take it out com¬ 
pletely because I didn’t think that the neck of the femur was sufficiently 
strong to take the pin out completely and I pulled it back and cut it off. 

284 Q. You removed the metal pin, didn’t you? A. I didn’t take it out 
completely. 

Q. Did you tell the FBI agents that you operated on him a couple of 
months prior to the time they talked to you and that you removed the metal 
pin? A. I don't remember whether I did or whether I didn’t. I know I 
didn’t tell them that I removed the metal pin because I did not remove it; 

I just pulled it back, cut it off. 

Q. Now, isn’t it true that the only thing that you told the FBI agents 
is what I have enumerated, that there were no contusions and just a slight 
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swelling? A. I wouldn’t say that. 

Q. And in addition you told them that he had a bruise about one 
inch to one and a half inches on the forehead, with a scratch mark 
through it? Do you remember telling them that? A. I wouldn’t say 
that that is all I told them. If I told them anything I certainly did mention 
this injury to the side of the boy’s face because there was definite evi- 
dence of it. ; 

I 

♦ * * * * * 

i 

285 Q. You are the family physician, aren’t you, Doctor? A. I have 

i 

been for years, yes. 

Q. Now, when he came into your office on March the 12th he walked 
without any trouble, did he? A. He walked in; yes. 

Q. And he walked out without any trouble, didn’t! he? A. But he 
was still limping a little. 

Q. Beg pardon? A. He was still limping slightly. 

i 

Q. Was he limping when he walked in, too? A. Oh, yes. 

Q. How much of a limp, Doctor? A. Well, if you want it in per¬ 
centage I would say a ten per cent limp. 

Q. Now, is that limping enough to keep him at home, Doctor? A. 

I wouldn’t say that it was. 

i 

Q. He could go about his duties, and shoot pool? A. I would say 
he could—I don’t want to say anything about shooting pool but I would say 

I 

he could be out; yes. 

MR. CAPUTY: That is all. 

REDIRECT EXAMINATION 

i 

BY MR. HARRIS: 

Q. Now, Doctor, this injury to the lip: Could that injury have been 

i 

286 caused by a fist forcibly struck against the mouth? A.j Could have been 

i 

caused by any force against the mouth that forced the lip forcibly against 
the front teeth. 

MR. HARRIS: That is all. 

I 

RECROSS EXAMINATION 


BY MR. CAPUTY: 
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Q. It could have been caused by someone holding him from behind 
with his arms, couldn’t it, Doctor? A. If there was sufficient pull on 
the mouth to pull the lip into the tooth violently, yes, it could tear it. 

Q. Now, Doctor, this condition that you noticed about his hip, that 
he limped a little bit, could that have been caused by his violent kicking 
or being dragged down the stairs ? A. It could have been caused by any 
undue force on the hip joint at that time pulling on the limbs. 

Q. Yes. If he kicked and kicked many times, it could have caused 
it, couldn’t it? A. He would have to kick pretty hard. 

Q. Well, it could have happened that way, couldn’t it? A. I would 
say yes; but it is rather unusual. 

Q. And it could have happened, too, if he had such a condition as 
you described, it could have happened when he was being dragged down a 

287 flight of stairs, couldn’t it, Doctor? A. That could have caused it, yes. 

MR. CAPUTY: That is all. 

****** 

289 ROBERT P. GALLOWAY, JR., 

****** 

DIRECT EXAMINATION 
BY MR. HARRIS: 

****** 

Q. Where do you go to school, Robert? A. At Phelps Vocational 

High. 

Q. I will ask you, sir, if on March the 11th, 1955, you were in 
Thelma’s Restaurant in the 2400 block of Nichols Avenue Southeast. A. 
Yes, I was. 

Q. And about what time was that, sir? A. At approximately 6:30. 

290 Q. And were there other persons in the restaurant at the time that 
you were there? A. Yes, there were. 

Q. Now, did there come a time when you left, sir? A. Yes, I did. 

Q. And did you leave in the company of any persons ? A. If I am 
not mistaken I left by myself. 


* * 


* * 


* 


* 


I 


291 
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BY MR. HARRIS: 

Q. Did there come a time, sir, when you went to your mothers 
place of business to pick her up? A. Yes, there did. 

Q. And about what time was that? A. That was about 9—between 
9 and 9:15. | 

Q. And incidentally, where is that place of business located? A. 

i 

2345 Nichols Avenue Southeast. 

Q. And how far is that from the Number 11 Precinct? A. About 
a block. 

Q. And what type of business is it? A. It is a whiskey store. 

i 

Q. Now, did you take your mother home? A. Yes, I did. 

i 

Q. Were you in the company of any other person? A. Yes; I took 

j 

my mother home, Randolph Chase, and our dog. 

i 

Q. About what time did you arrive home? A. I would say about 
9:20, 9:25 close to 9:30. In that time. I 

Q. Did there come a time when you left your home again? A. Yes, 
there did. 

Q. And did you leave with any other person? A. 
olph Chase. 

Q. At that time where were you going? A. I was on my way in 

town. 

j 

Q. Where was Randolph Chase going? A. He was going to ride 
in town with me. 

i 

Q. Now, did there come a time when you saw Officer Glen Hilton? 

A. Yes, I did. | 

! 

Q. And where did you see him? What were you doing at the time 

i 

292 that you saw him? A. Well, when I saw him I slowed down, didn't make 
a complete park, pulled into the curb but not all the way, because I was 
going to pull right back out, and so he came to the car and said, "I have 


Yes; with Rand- 


orders to bring you in” and I said "What for?” He said 


"I can’t tell you. 


?» 


So I asked him would it be all right if I could park my cir over in front 


of my mother's store and walk to the precinct with him, 
that. 


and he agreed to 







82 


Q. And did you ask him again why he was taking you in? A. Yes, 

I did. 

Q. And what, if anything, did he say? A. He said he couldn’t 
tell me. 

Q. Now, after that happened, tell the ladies and gentlemen of the 
jury what transpired, if anything, between yourself and Officer Hilton. 

A. Well, we walked from Talbert Street almost to Chicago Street where 
we went into the side entrance of the precinct. 

Q. On your way to the precinct did you see anybody? A. Yes, I 

did. 

Q. Who? A. I saw my brother. 

293 Q. And did you have conversation with him? A. Yes. He was 
riding by in a car but when he saw me walking with the policeman, he 
slowed down and asked me—I told him to go home and get my mother be¬ 
cause the policeman had me and I didn't know what he had me for. 

Q. About what time did you arrive at Number 11 Precinct? A. 
Approximately 9:30 or 9:35; somewhere in that neighborhood. 

Q. At the time that you walked into the precinct had Officer Hilton 
at that time told you why he was bringing you in? A. No; he did not. 

Q. Between the time that you left Talbert Street and walked the 
one block over to the precinct, did you curse Officer Hilton? A. No, I 
did not. 

Q. Did you use any profanity? A. No, I didn’t. 

Q. Did you have any discussion with Officer Hilton whatsoever? 

A. Like I said before, I just kept asking why was he arresting me, be¬ 
cause I hadn’t done nothing, and what did he want with me. 

Q. And what, if anything, did Hilton say to you? A. He said ”1 

294 can't tell you. ” 

****** 

Q. When you got inside, what, if anything, did you do? A. I 
didn’t do nothing. He said ’’Upstairs”, and I walked on upstairs. He 
pointed toward the stairway. 

Q. Did Officer Hilton walk behind you ? A. Yes, he did. 
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295 


Q. Now, when you got to the top of the stairs what,| if anything, 
happened? A. When we got to the top of the stairs, he turned to the 

I 

right and there was a room there and he said, "In here. " So I went on 

; 

in the room and Officer Denton was in there at the time. He told me to 
have a seat. First he spoke to me and then told me to have a seat. * * * 
BY MR. HARRIS: 

Q. Now, who else was in that room? A. Officer Denton, Officer 

Barbour, and Officer Hilton and that man down there with the gray coat 

| 

on. At first I didn’t know what his name was but I know his name now. 


That's him. 

♦ * * * 4c * 

THE COURT: Officer Gerber. Is that agreed? 

i 

MR. HARRIS: All right; Officer Gerber. 

BY MR. HARRIS: 

Q. What, if anything, were these officers doing at the time—in the 
room at the time you came in? A. When I came in most of them stood 
up. If I am not mistaken it was two uniformed policemen in there too, 
but I am not too sure since it has been so long. But I rejnember seeing 

i 

296 the three detectives and Officer Hilton. 

Q. What was said to you immediately upon your entrance? A. 

First when I entered Officer Denton spoke to me and then told me to sit 
down. 

j 

Q. And where were you seated? A. Over by the window, on the 

! 

far end of the room where, as you go in. 

I 

Q. While you were seated where was Officer Gerber? A. I believe 
he was at the desk. I am not sure exactly where he was. I am not sure 
of the exact location where he was. 

Q. Now, did there come a time when you had some conversation 

i 

with Officer Barbour? A. Yes, I did. 

Q. When was that? A. That was after—I believe it was Officer 
Denton asked me about a coat and I told him I didn’t— 


Q. Officer who? A. Officer Denton. 

; 

Q. Officer Denton asked you about the coat? A. That is right. 
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Q. Exactly what did he say to you about the coat? A. Well, he 
said, "You know why you are down here?" I said "No, I don’t. " Then 

297 he mentioned the coat. I said "Like I told you, I told the lady, I don’t 
know anything about no coat. ’’ 

Q. And that was Officer Denton? A. That is right. 

Q. Now, what, if anything, did Officer Barbour say? A. So 
Officer Barbour says "Boy, you don’t know who you are talking to, do 
you?" 

Q. And what, if anything, did you say? Tell us the whole conver¬ 
sation, exactly what happened. A. So I said "Well, you could call me 
by my name. Call me Robert Galloway, ’’ just like that; and he hit me in 
my face and when he hit me in my face I jumped up and hit him back and 
that is when Officer Hilton grabbed me and snatched my glasses off and 
all of them started beating me. 

Q. After they started beating you what happened next? A. Well, 
Officer Hilton drug me down the steps and they were beating me all along 
as I was going down the steps and I was hollering and kicking and trying 
to get loose. 

Q. Did there come a time when you got to the ground floor? A. 
Yes, there did. 

298 Q. What, if anything, happened down there? A. Well, when I got 
to the ground floor I was still kicking. This policeman ran up to grab me, 
all of them was grabbing, you know, grabbing at me but I was still kicking 

4 . 

trying to get a-loose, and the next thing I knowed I saw him fall to the 
floor, and then they took me to the cell block and arrested me; you know, 
put me in and locked me up. 

Q. Who took you to the cell block? A. Officer Hilton, Officer 
Barbour, and, let me see—I don’t know exactly the other policeman; but 
I believe it was about—I will say it was approximately four policemen. 

Q. Now, while you were being put into the cell block and immedi¬ 
ately thereafter, what, if anything, happened? A. I could hear some¬ 
body hollering, "Barbour, Barbour, don’t do it. " Just like that; and as 
I looked up; I was in the cell block; and he ran toward the cell and pointed 
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a gun at me hollering, ’1 will kill the little bastard. I don’t care who he 
is. He can’t do this to me. ” 

i 

Q. And what happened then? A. And the whole time I was scream- 

i 

ing for my mother because I heard her voice up front after I had got there 

i 

in the back cell block. 

i 

Q. Now, did Officer Barbour remain back there in the cell block? 

i 

299 A. No, he did not. 

i 

Q. What happened? A. When I noticed, the policeman was push- 

| 

ing him away, Officer Hilton was. 

Q. Now, did there come a time when you talked to Sergeant Gern- 
hofer? A. I am not sure whether that was him or not. j 

i 

Q. Did you talk to the lieutenant, Lieutenant Myers? A. Yes, I 

did. 

i 

Q. What did the lieutenant say to you and what did you say to the 
lieutenant? A. Well, the lieutenant asked me how it happened and what 
had happened, and I told him, and he asked me was I hurt, and I told him 
yes, I would like to go to a hospital. 

Q. And did the lieutenant send you to the hospital!? A. I would say 
about maybe 15 or 20 minutes after I talked to him they put me in a patrol 

i 

wagon and took me over to D. C. General. 

j 

Q. When you got to the hospital what happened over there? A. 

Well, they locked me up in a cell over there. So I had to wait around 

I 

almost an hour, somewhere in the neighborhood of an hour. 

300 Q. And did you see anyone at the hospital? A. You mean where 
I was locked up or what? 

Q. Yes. Did the doctor come to see you? A. Sir? 

Q. Did a doctor come to see you in the cell? A.j No. He just 

i 

looked in; that’s all. Then after that, after I waited around a while, they 

i 

took me over to the room across from there and the doctor felt me, felt 
my arms and felt my legs, felt me, and looked at the cut in my mouth 
and says ”He is all right”. And that was all there was to it. 

Q. What was actually wrong with your mouth at that time? A. It 
was cut on the inside. 


i 
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Q. And how had that cut been caused? A. It was cut—it had to 
have been cut from where I was hit, because I was hit in the face, and 
all over my sides and all through here. (Indicating). 

Q. Do you know how many times you were hit? A. No. I don’t. 

Q. Do you know how many people hit you? A. Everybody that 
was in the room, except Officer Hilton. 

Q. Now, when Private Paul came over to grab your legs with a 
group of officers, had you determined that you were going to kick Pri¬ 
vate Paul? A. The main reason for me kicking was I was trying to get 

301 a-loose because they had been beating me so bad; what else could I do? 

♦ * * 

CROSS EXAMINATION 
BY MR. CAPUTY: 

****** 

302 Q. When you got up to the detective room of Number 11 precinct, 
with Private Hilton, how many plainclothesmen were there? A. Three. 

Q. And he was one of them? A. That is right. 

Q. Uniformed officers there at the same time? A. I said I believe 

so but I am not sure. I think it was two. 

****** 

310 BY MR. CAPUTY: 

Q. Now, what was the first thing that Detective Denton asked you? 
A. He asked me about the coat. 

Q. Go ahead. A. And I told him like I told the woman, that I 
didn’t know anything about the coat and I didn’t know why they had me 

311 here, because I didn’t know anything about the coat, like I— just the same 
way I told the lady, I told him, that I didn’t know anything about the coat. 

Q. Now, how long did that take, that questioning by Detective 
Denton? A. About two or three minutes; maybe not that long. 

Q. And did Detective Barbour question you also ? A. No; he did 

not. 

Q. Now, is it your testimony that Detective Barbour struck you 
without saying a word to you? A. Like I told you before, when I told 
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Officer Denton that I didn’t know anything about the coat and I didn’t know 
why they had me there for something like that, something on that order, 
and he hit me in my face and when he hit me, I hit him back, and that’s 

when Officer Hilton snatched my glasses off and grabbed me from the 

i 

back. 

i 

Q. And when you were hit in the face you were seated in the chair; 
is that right? A. That’s right; I was. 

Q. And you leaped up from the chair; is that it? A. I wouldn’t 

i 

call it what you call, leaped up. I got up. 

i 

Q. You got up from the chair? A. That is right; I did. 

312 Q. You struck Detective Barbour? A. That is right; after he— 

Q. How many times? A. I don’t know. 

Q. Was it more than once? A. I couldn’t say. 

Q. Now, is it your testimony that you struck Detective Barbour 

i 

right there and then in the presence of three uniformed officers and Ser¬ 
geant Gerber and Denton? A. And Officer Hilton. 

Q. And did they all take hold of you at the time that you struck 
Detective Barbour? A. As soon as I struck Detective Barbour, the offi¬ 
cer grabbed me from the back and everybody started beating me and I 
was kicking, trying to get a-loose.. 

i 

Q. They all beat you? A. That’s right; they did. 

Q. Did Officer Hilton take off your glasses? A. Yes, he did. 

Q. When? A. When? When I jumped up and hit Officer Denton- 
Off icer Barbour. 

Q. And how did he take them off? A. Snatched them off and 

i 

grabbed me from the back and put a—went up under my arms and had my 

313 arms and my head. 

Q. Now, prior to the snatching of the glasses by Officer Hilton, 

! 

other than Detective Barbour, no other officer had hit you yet; is that 
right? A. That is right. 

Q. Now all this beating took place after Officer Hilton took off 
your glasses? A. That is right; it did. j 

Q. How many times would you say you were struck? A. I told 


you I don’t have no idea. 

Q. Well, can you tell us approximately how many times ? A. No, 
I couldn’t. 

Q. Were you struck in the face? A. Yes, I was. 

Q. How many times ? A. I told you I couldn’t tell you. I was— 

Q. Well, was it more than once? A. Yes; it was more than once. 
I was beaten up— 

Q. Was it a dozen times? A. More than a dozen times. I guess 
it was about a thousand times. Felt like a million times to me. 

Q. Would you say it was about a thousand times you were struck? 
THE COURT: He said about a thousand. 

THE WITNESS: I believe it was more than that. 

314 THE COURT: More? Excuse me. 

BY MR. CAPUTY: 

Q. More than that? A. I tell you, everybody was beatin’ me. I 
don't know how many times I was hit. 

Q. You said about a thousand times. A. I said it could have been 

a million; maybe a million; I don't know. 

★ * * * * * 

BY MR. CAPUTY: 

Q. And of those thousand blows many were in your face, weren’t 

315 they? A. Face and stomach and all around through here. 

Q. Many of them in the face. Now, did you have any black eyes? 
A. No; my jaw was swollen; and my mouth. 

Q. Did your nose bleed? A. Yes, it did. 

Q. It did? A. Yes, it did. 

Q. And when did it stop bleeding? A. When did it stop bleeding? 
Q. When; yes. A. When I wiped it; that's when it stopped. 

Q. Well, did you wipe it in the room there? A. No; in the cell 

block. 

Q. And was it bleeding from the time you were being taken down¬ 
stairs from the detective room to the time that you went into the cell 
block? A. It was, a little bit; not too much. 


Q. What? A. It didn’t bleed too much. It bled a little bit. 

i 

Q. Now, did you have any blood on your clothes ? A. I don’t 


remember. 


Q. Let me ask you this: Were you knocked out with a thousand 
blows that you had received? By about six officers? A. No, I wasn’t 

i 

j 

knocked out but I was in a daze-like. 

Q. Were you on your feet ? A. I was on my feet but I knew exactly 
what I—I was trying to get loose. The main thing I was trying to do was 
get loose when they started beating me. 

i 

Q. Now, had you received about a thousand blows before you kicked 

l 

Detective Barbour ? A. During the time when Detective Barbour got 
kicked, everybody was beating me and I was trying to get a-loose. 

Q. But you remember kicking him, don’t you? A. They said I 
kicked him. I don’t-the only policeman I remember getting kicked 

i 

was Officer Paul, and I didn’t even know him. 

Q. Isn’t it a fact that no officer placed his hand upon you, and you, 
for no cause whatsoever, struck Detective Barbour in the face ? A. I 
struck him after he hit me. 

Q. And isn’t it true that after that Officer Hilton took hold of you 
and pushed you against the wall? A. No, it is not true. 

Q. And isn’t it true, then, that when he was leading you out, you 
kicked Detective Barbour in the groin ? A. That is not true either. 

Q. And that he doubled up and then you kicked him again in the face ? 

j 

A. No; that is not true neither. 

Q. It isn’t ? A. No, it is not. 

Q. Now, how many officers brought you downstairs ? A. Let me 

i 

see. Officer Hilton was dragging me and the others were beating me. 

Q. Were you being beaten as you were being dragged down the 

i 

stairs? A. Yes, I was. 

i 

i 

Q. And by how many? A. Six. 

Q. The same ones that were in there ? A. That is right. 

Q. The uniformed officers ? And the other detectives ? A. That 
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is right. 

Q. Did that beating take place from the second floor down to the 
first floor ? A. Yes, it did. 

Q. And you were still on your feet ? A. I was not on my feet. I 
was being dragged. 

Q. And being hit ? A. That is right. 

Q. Now, when you were asked to go to the station by Officer Hilton, 
isn’t it true that you said to him, ”1 am tired of this stuff. You always 

pick on me” and that you cursed? A. No; that is not true neither. 

******* 

320 BY MR. CAPUTY: 

Q. On your way to the station did you tell Officer Hilton that you 
were tired of this and that they were picking on you whenever anything 
happens, and that you cursed as you said that? A. No, I did not. 

Q. And isn’t it true that as you were walking to the station, that 
Officer Hilton said—just as you were about to enter the station, ”1 am 
charging you with disorderly conduct”? A. He didn’t tell me nothing 
like that. 

Q. He didn’t tell you that? A. No, he didn’t. 

Q. Now, what time did you finally get home on March the 12th? 

A. It was between two and four o’clock. 

Q. You can’t do any better than that? A. No, I can not. 

Q. Was Randolph Chase with you, too? A. Yes, he was. 

Q. Now, did you go home with your mother? A. Yes, I did. 

Q. And then you took Randolph Chase home ? A. That is right. 

Q. Did you stop anywhere ? A. No. I rode to Nichols Avenue. 

321 I slowed down but I did not stop. 

Q. Did you stop at Thelma’s Restaurant? A. No, I did not. 

Q. You didn’t stop there ? A. No. I slowed down; that is all. 

Q. Now, did you tell the — strike that, please. Do you recall 
talking to FBI agents on March the 15th by the name of Nagle and McGahey ? 
A. I talked to two FBI agents but I don’t know the exact date I talked to 
them. 


91 


i 

! 

j 


Q. Did you tell them that around two-15 or two-thirty you stopped 
at Thelma’s Restaurant to talk to a friend? A If I did I can’t recall it. 

* * * * * 4 

323 BY MR. CAPUTY: 

I 

Q. Do you recall kicking an officer on the first floor and an officer 
falling down? A. Yes, Ido. 

Q. What? A. Yes, I do. 

Q. Now, that officer hadn’t placed his hands on you at that time, 
had he? A. At the time I was kicking, trying to get loose and he was 
reaching for my leg. 

i 

THE COURT: That isn’t the question, sir. The question is, had 

i 

that officer put his hand upon you at that time. j 

THE WITNESS: No, he hadn’t. 

BY MR. CAPUTY: 

j 

Q. Is it true that you kicked him just as he was coming out of the 

railing? A No, it is not. j 

****** 


325 BY MR. CAPUTY: 

Q. As you were being placed in the cell you saw Detective Barbour 
with a gun? A. No; I was already in the cell. 

Q. Did you see the gun in his hand? A. Yes, I did. 

Q. Was he at the cell door when you saw him with the gun? A. Yes. 

I 

He was. 

Q. As you were placed in the cell itself, Detective Barbour was 

326 right there at the door and he had the gun in his hand? A. I had been in 
the cell before he appeared with the gun. 

i 

Q. Now, did anyone push Detective Barbour out of the cell block? 

A. Yes, they did. ! 


* * * * * 


i* 


329 


REDIRECT EXAMINATION 


BY MR. HARRIS: 

Q. Now, did Officer Hilton take you to the sergeant’s desk or to 
the railing for the purpose of booking you at any time? A. No, he did not. 
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Q. Well, did there come a time when you were taken to the book 
and certain questions were asked of you? A. Yes, it was. 

Q. When was that? A. After I arrived—after I got back from the 
hospital. 

****** 

330 BY MR. HARRIS: 

Q. What time was that, Robert? A. About between 12 and 12:30; 

331 somewhere in that neighborhood. 

Q. And do you recall who asked you the questions ? A. The man 
behind the desk, the officer behind the desk. 

Q. And do you recall what was asked you ? A. Yes, Ido. 

Q. What did he ask you? A. He asked me my name, address, age, 
my birth date, my mother’s name, sister’s name, my brother’s name 
and my father’s name. 

Q. And after that what happened? A. After that I was transferred 
to Number 1 Precinct. 

****** 


RECROSS EXAMINATION 
BY MR. CAPUTY: 

Q. You say you were booked after you left the hospital? A. Yes, 

sir. 

Q. Around a quarter to one; is that your testimony? A. Approxi¬ 
mately. 

Q. Now, isnjt it true that you were booked at 9:55? A. No, it is 

not. 

****** 


357 JAMES T. TRUMAN 

****** 

DIRECT EXAMINATION 
BY MR. HARRIS: 


****** 


Q. Officer, I hand you what purports to be a patrol system book 
and ask you if you are familiar with that book, sir. Yes, sir. 
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i 


Q. Is that book kept in the normal and ordinary course of business 
at Number 11 Precinct? A. Yes, sir. 

358 Q. I direct your attention, sir, to the page relating to March 12, 

1955, and I show you an entry marked ”2:15”. Would you read that entry, 
sir? A. ”2:15. Robert P. Galloway, prisoner, returned to Number 11 

i 

Precinct. ” 

! 

Q. Now, that would indicate 2:15 a. m., would it, sir? A. Yes, 

sir. 

Q. On the morning of Saturday, March 12, or tile night of March 
11? A. Yes, sir. 

Q. And was that entry made at the time he was returned from the 
hospital? A. Yes, sir. 

Q. And that reflects the true record of the time! that he came from 

the hospital? A. Yes, sir. 

* * * * * * 

j 

360 Q. Now, I will ask you: From that book will you tell me, sir, how 

i 

many people were booked in Number 11 Precinct betwfeen the hours or 
after the hour of 9:55 a. m. on Friday, March 11, to and including 11:45 

I 

a. m. the next morning, Saturday morning, March 12th? A. From 9— 
when was that again, sir? 

Q. 9:55 Friday night until 11:45 a. m. Saturdaj| morning. 

* * * * * * 

361 BY MR. HARRIS: 

Q. After 9:55 p. m. on Friday, March 11th to and including 11:45 

i 

a. m. the next morning, Saturday, March 12th. A. Well, there were 
two. It was 11:40 a. m., March 12th. From 9:55 until 11:40 a. m. March 
the 12th, there was one other case booked. 

i 

Q. One arrest? A. Yes, sir. j 

♦ * * * * * 

MR. HARRIS: May I show it to the jury? 

THE COURT: Yes. You can show it to them. Suppose you wait 
until cross-examination and you might be able to do both at the same 

I 

time, sir. 


363 
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MR. HARRIS: Very well. 

****** 

365 (Precinct book exhibited further to jurors.) 

****** 

366 CROSS EXAMINATION 

BY MR. CAPUTY: 

****** 

367 Q. Do you know, Officer, whether that 2:15 there was made at the 
time that the prisoner was actually brought into the station or could it 
have been made, let us say, two hours after he was brought into the sta¬ 
tion? A. It could have been made later than the actual time he was 
brought into the precinct. 

Q. So it doesn’t necessarily mean that the time 2:15 shows that it 
was the time that he was actually brought into the station? A. That’s 
correct; yes, sir. 

THE COURT: I don’t understand you, sir. What does it mean, if 
anything? What does 2:15 mean? 

THE WITNESS: 2:15 a. m., sir, is when the prisoner was brought 
back to Number 11 Precinct, sir. 

THE COURT: That is what he said before. 

MR. CAPUTY: Well, my question, again, is: 

BY MR. CAPUTY: 

368 Q. Could the 2:15 mean that it was the time that the entry was made 
by the officer who made it, and not necessarily the time that the person 
was brought into the station? A. Well, it should mean the time that the 
prisoner was brought back to the precinct. 

****** 

369 THE COURT: Ladies and gentlemen, the clerk advised me that one 
of you jurors desired to have the holster to see the holster of Officer 
Barbour’s gun. I called in Mr. Harris and Mr. Caputy and asked if either 
of them had any objection to it being displayed. Both of them agreed that 

it should be displayed. 

****** 


THE COURT: Can we agree that this is the gun, gentlemen, to 
save time? j 

MR. HARRIS: I will stipulate that is the gun and the holster he had 
on the night in question. 

MR. CAPUTY: Yes. 

i 

* * * * * * 

370 (Bench conference:) I 

i 

MR. HARRIS: I have closed my case and for the recdrd I desire 
now to move for a judgment of acquittal on the grounds previously stated 
by me at the close of the Government’s case. 

THE COURT: I win deny it. 

MR. HARRIS: Mainly, that this thing stemmed from an illegal ar¬ 
rest, and the Government has not shown even a prima facie case that this 
defendant did not act in pursuance of a resisting of the unlawful custody 

i 

and unlawful arrest. 

! 

371 THE COURT: I will deny that because I think there a 1 re certain facts 

j 

which should be determined by the jury. 

i 

(Open Court:) 

* * * * ♦ * ' 

i 

EVIDENCE IN REBUTTAL ON BEHALF OF THE 

! 

GOVERNMENT * * * 

TALMADGE P. DENTON 

♦ * * * ★ * i 

i 

DIRECT EXAMINATION 
BY MR. CAPUTY: 

i 

Q. Will you state your name and assignment? A. Talmadge P. 
Denton, assigned to the Eleventh Precinct as a Precinct Detective. 

i 

* * * * * * | 

372 Q. Now, when you went to the Eleventh Precinct did you at any 
time go up to the detective room on the second floor? A. No, I didn’t. 

Q. And at the Eleventh Precinct did you see the Defendant Gallo¬ 
way? A. No, I didn’t see him. * * * j 

Q. What time did you say you went to the Eleventh Precinct? A. 
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373 It was about five minutes after eleven. I imagine it took about five min¬ 
utes to get from Peoples Drug Store at Nichols Avenue and Good Hope 
Road to the station. 

THE COURT: Five minutes after what, sir? 

THE WITNESS: About five minutes after ten. 

****** 

CROSS EXAMINATION 
BY MR. HARRIS: 

Q. Officer Denton, did you see Mrs. Eulalia Galloway Toland in 
the precinct that night? A. Mrs. Toland? 

Q. Yes. A. Yes, I did. I talked with her. 

****** 

374 GLEN A. HILTON 

****** 

DIRECT EXAMINATION 
BY MR. CAPUTY: * * * 

Q. Did you hear the testimony of the defendant and also the testi¬ 
mony of the defendant’s mother and Randolph Chase, sir? A. Yes, I did, 
Mr. Caputy. 

Q. Did you hear them testify, sir, that in the cell block you were 
pushing Detective Barbour and another officer out of the cell block? A. 
Yes, I did. 

Q. Did you push the officer out of the cell block? A. No, sir. 

Q. Now, it has been testified that you uttered the expression, 

375 ”Don’t, don’t.” Did you utter that expression, sir? A. No, I didn’t. 

****** 

BY MR. CAPUTY: 

Q. Did you see a gun in Detective Barbour’s hand? A. After I 
told the—yes. 

Q. Now, did you see a gun on the floor? A. Yes. 

376 Q. And after you saw that gun on the floor what did you do with it? 
A. I picked it up and handed it to Officer Barbour. 

Q. And what did he do with it at that time? A. He took it and I 
don’t know if he put it in his holster or in his belt, or pant line. 


Q. When you picked up that gun, where was the gun when you 

i 

picked it up? A. On the floor, sir. 

* * * * * ^ 

377 CROSS EXAMINATION | 

BY MR. HARRIS: i 

i 

Q. Now, Mr. Glen Hilton, you were asked about a gun on Friday, 

i 

weren’t you? Didn’t I ask you about the man’s gun? A. Yes, you did. 

Q. Why didn’t you tell us at that time about picking the gun up and 
handing it to him? A. You didn’t ask me that, Mr. Harris. You asked 
me did I— 

****** 

j 

380 CHARLES F. SULLIVAN 

i 

was called as a witness by and on behalf of the Government, and, being 
first duly sworn, was examined and testified as follows: j 

DIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. State your name and assignment, sir. A. Private Charles F. 

i 

Sullivan, assigned to the Identification Bureau of the Detective Bureau. 
****** 

381 Q. Now, during the course of your official duty in the Identification 
Bureau of the Metropolitan Police Department, did you see the defendant, 
Galloway? A. Yes, sir, I did. 

Q. And at that time did you take pictures of him, sir? A. Yes, 

i 

sir. I fingerprinted him and took his picture. * * * 

i 

(Bench conference:) 

MR. HARRIS: I would like to know what his purpose is. 

THE COURT: To show his physical condition, I guess. 

MR. CAPUTY: Face; yes. His pictures taken at the time. 

THE COURT: Such injuries, if any, that he had at the time he was 

i 

382 at the precinct. 

I 

MR. CAPUTY: That is right. ! 

MR. HARRIS: I don’t think he will be able to show his picture—I 

i 

don’t think you can introduce it against him when it is not with his consent. 




THE COURT: I will hold he can, sir. 

MR. HARRIS: I object. 

(Open Court:) 

****** 

BY MR. CAPUTY: 

Q. Now, particularly with the Defendant Galloway, you took pic¬ 
tures of him, sir? A. Yes, sir, I did. 

Q. Now, how did you take the pictures? A. That Is the ordinary 

383 gallery photo of the front view and then turn and get the right side. 

Q. And then did you develop that? A. Yes, sir, I did. 

Q. Do you recall what time you took the picture? A. I believe It 
was about 2:30 a. m. on March the 12th of 1955. 

Q. Now, were these black and white pictures, sir? A. Yes, sir; 
that Is correct. 

Q. Did you take any color pictures? A. Yes; I took a color stand-up. 

Q. At the same time, sir? A. At the same time, yes, sir. 
****** 

385 MR. HARRIS: May I ask a preliminary question, your Honor? 

THE COURT: Yes; certainly. 

****** 

MR. HARRIS: Now, you are familiar with a process known as re¬ 
touching, are you not, sir? 

THE WITNESS: That is correct, sir. 

MR. HARRIS: Now, when you retouch, I will ask you, Is It easier, 
sir, to retouch an enlargement than It Is on the original print? 

THE WITNESS: It Is to retouch the picture; yes, sir, but to retouch 

386 the negative, no. The negative would show It. 

MR. HARRIS: I am talking about the picture. You take an enlarge¬ 
ment and get an enlarged print; Isn’t that retouched much more easily 
than the original print? 

THE WITNESS: It Is easily distinguishable on the picture; yes, sir. 

MR. HARRIS: Now, I will ask you, sir, In an enlargement Is It 
possible to distort the enlarged print? 
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THE WITNESS: It is, but you would have to distort the negative. 

* * * 

i 

MR. HARRIS: Would you have to do anything that would permanently 
physically affect the negative? 

THE WITNESS: Yes, sir; that is true. j 

* * * * * * 

387 MR. HARRIS: Have you ever retouched a picture? ! 

THE WITNESS: No, sir, I have not. 

MR. HARRIS: Don’t know anything about that? 

THE WITNESS: No, sir, I don’t. 

* ★ * * * *! 

389 BY MR. CAPUTY: 

j 

Q. Or touch it up in any way? A. No, sir. I havb not. This is 

the exact duplicate of the smaller one. j 

* * * * * *i 

391 MR. CAPUTY: I would like at this time, if your Honor, please, 

i 

to offer Government’s Exhibits 2, 3, 4 and 5 into evidence as Govern- 

i 

ment’s Exhibits 2, 3, 4 and 5. 

MR. HARRIS: I object to 2, 3, 4 and 5. 

THE COURT: What is your objection, sir? 

MR. HARRIS: My objection is that two, three and four purport to 
be enlargements, and it is well known that enlargements can be distorted. 

i 

I don’t see the value of that. ; 

I 

THE COURT: Is that your objection? 

392 MR. HARRIS: Yes, sir. 

THE COURT: I will deny the objection and receive them. 

(Government’s Exhibits 2, 3 and 4 
received in evidence.) 

* * * * * *j 

i 

393 (Government’s Exhibit Number 5 was 

received in evidence.) 

i 

****** 

i 

(Pictures and viewer exhibited to the jury. ) j 
******* 
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ROBERT C. NAGEL 


♦ * * * * * 

DIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. Will you state your name and business or occupation? A. 

Robert C. Nagel. I am a special agent, Federal Bureau of Investigation. 
****** 

Q. Did there come a time that you talked to Robert P. Galloway? 

A. Yes, there was. 

****** 

414 Q. And in that interview that you had with the defendant, did you 
talk to him about something that occurred at Number 11 Precinct? A. 

Yes, I did. 

Q. Now, did he tell you, sir, how many people were in the detec¬ 
tive room? A. Yes, he told me. 

Q. At the time that he was allegedly beaten, sir? A. That is right. 
Q. How many people did he say were in the detective room? A. 

He told us there were three plainclothesmen and one uniform detective— 
one uniformed officer. 

Q. Did he tell you who struck him, sir? A. He claimed that the 
three plainclothesmen struck him, but not Private Hilton. 

415 Q. Did he at any time tell you that in addition to Private Hilton, 
that there were other uniformed men in the detective room, sir? A. No; 

he just said that there was just those three. 

****** 

BY MR. CAPUTY: 

Q. In telling you about the injuries sustained, did he say that he 
had sustained any injury of the jaw, sir? A. Yes. 

Q. And what did he say about that? A. He said that his jaw was 
dislocated. 

Q. And did he tell you how he found out about that, sir? A. He 
said that his doctor told him that. 

416 Q. Did he tell you who the doctor was? A. His doctor is Doctor 
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I 


Kenneth G. Brown, the family physician of Galloway. 

Q. Did he tell you, sir, what time he went home after midnight on 
March the 11th, 1955, sir? A. He said that he left the bondsman’s office 
after being released from the police department, at about 2:30 a. m. 

Q. And where did he say he went, sir? A. Well, he proceeded 
home, or In the direction of home until he got to Thelma’s Coffee Shop, 

I 

where he got off and chatted with some friends at the coffee shop for 
about fifteen minutes. 

Q. Was It Inside or outside the coffee shop? A. I believe he said 
It was outside the coffee shop. 

j 

Q. Did he say who was with him at the time that he was going home, 
sir? A. No; he did not say that. 

i 

Q. Did he say he was by himself or was anyone else with him? 

A. He was going home with his mother. 

Q. Now, did there come a time, sir, that you talked to one Rand- 

I 

olph Chase, sir? A. Yes. 

Q. And when did you talk to him? A. Now I believe that was 
417 either March 16th or 17th. 

i 

Q. Did you make a memorandum, and Is your memory exhausted 
as to when you talked to him, sir? A. Yes, — 

i 

MR. HARRIS: If your Honor please, there Is no foundation for that 


question. 

THE COURT: What Is that? 

i 

MR. HARRIS: He hasn’t asked him a question now. He Is now 
asking him If his memory Is exhausted. 

THE COURT: I thought he was asking as between the 16th and 17th. 

i 

Is that what you meant, sir ? 

MR. CAPUTY: Yes. 

i 

BY MR. CAPUTY: 

I 

Q. Can you recall what day it was? A. I don’t remember right 
offhand. 

i 

Q. Did you make a memorandum? A. I would have to refer to 
that In order to be sure. 
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Q. At the time you made that memorandum was it the time you 
talked to Randolph Chase? A. I made notes at the time I talked to him. 

Q. Would you say that your recollection is exhausted as to the 
date that you talked to him, sir? A. I would say so. * * * 

418 (Bench Conference:) 

MR. HARRIS: Your Honor, I object to the entire testimony of this 
police officer, not specifically as to statements made by a witness who 
testified in the case, as to collateral matters. I have already expressed 
that to your Honor. 

I don T t believe that what a witness has said after the happening of 
an event or after the happening of an alleged crime, it does not relate to 
the crime itself. If he is going to ask him did he see something contrary 
to what was said to this man, but not what this witness on another and 
separate occasion said to the agent, I don't believe it is permissible under 
these circumstances. 

THE COURT: I can’t very well pass upon that until the specific 
question is put, can I? 

MR. HARRIS: Certainly, your Honor. 

THE COURT: I had better wait for that. And as I understand the 
Ewing case, if it is material to the situation, why, it is not collateral. 

MR. HARRIS: If it is not— 

THE COURT: If it is material to the issues. Now, we have got in 

419 this case assault, physical injuries, and things of that sort. But I think 
I had better say to you, Mr. Harris, that we had better get a specific 
question and then pass upon it as we reach it. 

MR. HARRIS: Certainly these things as to the time the man went 
home, certainly it is not material to the issue of assault, or material to 
the issue of an arrest. 

THE COURT: It would depend upon how far they go. It may show 
a lot of things. It may show where he got the injuries, when, and how he 
was at that time, and I think it is material. 

****** 


422, 


(Open Court:) 
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THE COURT: Come back to the stand, please. 

BY MR. CAPUTY: j 

Q. Will you refresh your recollection as to the date you talked to 

him? 

THE COURT: Are these your own notes, Mr. Nagel? 

THE WITNESS: Yes, sir. 

THE COURT: AH right. j 

i 

(Refers to notes.) 

i 

THE WITNESS: Where are we? 

THE COURT: This is as to the time you talked to Randolph Chase. 
THE WITNESS: On March the 16th. 

THE COURT: AH right. 

BY MR. CAPUTY: j 

Q. Who was present with you at the time? A. Special Agent 

i 

McGahey was with me. 

Q. Now, it has been testified, sir, by Randolph Chase, that in that 
interview that you had with him, in which you were accompanied by Mr. 
McGahey, that he did not say to you that the defendant seemed to calm 

i 

down and that Private Hilton released his grip. 

i 

423 THE COURT: Now, I don’t follow that, sir. Suppose you come to 

i 

the bench, sir. 

(Bench Conference:) 

THE COURT: I don’t understand you, first. 

MR. CAPUTY: It was testified to by Randolph Chase on cross- 

examination. I had asked him if he had told the FBI if the defendant 

i 

seemed to calm down and that thereafter Officer Hilton released his grip 
and that he then squirmed and twisted and Officer Hilton took hold of him 
again. 

THE COURT: Can’t you ask him those two specific questions: Did 
he quiet down; and, number 2, did he lose his grip. Because you lost 

i 

me in that question. 

! 

MR. CAPUTY: AH right. 

MR. HARRIS: Your Honor, I object to that question, too. Certainly 


i 

I 
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I feel that this is collateral. Now, what Randolph Chase says certainly 
isn’t material as to the happening of the event. And the calming down 
certainly isn’t material one way or the other. 

; THE COURT: I will let him answer that. 

(Open Court:) * * * 

424 MR. HARRIS: May the agent put his notes up, your Honor? 

MR. CAPUTY: Put your notes away. 

THE COURT: All right, sir. 

BY MR. CAPUTY: 

Q. Did Randolph Chase say to you in that interview, which was 
attended by your fellow agent, that the defendant seemed to calm down? 

A. He told us that. 

Q. And did Randolph Chase in that same interview tell you that 
Officer Hilton then released his grip of the defendant? A. That’s right. 
That is what he told us. 

Q. And did Randolph Chase in that interview then tell you that the 
defendant squirmed and twisted and Officer Hilton renewed his hold on 
the defendant? A. That is right, sir. 

Q. And in that interview did Randolph Chase tell you that an officer 
came from behind the railing, and as the officer reached the opening in 
the rail he was kicked by the defendant in the groin? A. That is correct. 

Q. Now, did you have an occasion, sir, to talk to one Doctor 

425 Brown? A. Yes, sir. 

****** 

Q. Now, in that interview did Doctor Brown tell you, sir, that he 
had operated on the defendant a couple of months previous to the inter¬ 
view, and that he had removed the pin from the defendant’s hip? 

MR. HARRIS: Now, if your Honor please, I don't know what the 
purpose of this question is. I mean, the doctor testified that he didn’t 
remove the pin and the pin is still in there. I don't know what this is 
leading to. 

MR. CAPUTY: I think he told just the contrary to the agent. 

THE COURT: All right, sir. We will let him answer if he can. 
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i 

THE WITNESS: Well, I understood Doctor Brown to say— 

THE COURT: No, sir, don’t tell us what you understood. Tell us 
what he said, if you remember. 

MR. HARRIS: May we have the exact words? 

426 THE WITNESS: He said that he removed the pin. 

BY MR. CAPUTY: j 

Q. Now, in that interview did Doctor Brown tell you that he found 
the defendant to be suffering from or giving evidence of suffering from a 

severe bruise to his jaw over the right cheekbone? A. Would you restate 

! 

the question, please? 

Q. In that interview did Doctor Brown tell you what the defendant 
was suffering from a severe bruise to the jaw? 

MR. HARRIS: If your Honor please, may we approach the bench? 
THE COURT: Yes. * * * 

MR. HARRIS: I object to any further questioning concerning any¬ 
thing said by Doctor Brown to this FBI agent on the ground that it would 
certainly violate the confidential relationship between physician and 
patient. 

i 

THE COURT: Hadn’t he broken the privacy when he talked to him? 
MR. HARRIS: Beg pardon? 

THE COURT: He has broken it himself, hasn’t he, by talking to 

i 

him? 

MR. CAPUTY: And he has testified, your Honor. 

THE COURT: I think that is too late. But what is this you want, 

427 anyway? 

MR. CAPUTY: I want to show that he didn’t have contusions and 
bruises as he testified on the stand that he had. 

i 

i 

THE COURT: Are you going to try to show the negative? 

MR. CAPUTY: Yes. 

THE COURT: I won’t admit that. 

* * * * * *' 

MR. CAPUTY: Doctor Brown testified that the mail was suffering 
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from contusions; contusions and bruises; and to the agent he said that he 
was suffering from no contusions and bruises. 

MR. HARRIS: No contusions and bruises. 

THE COURT: Well, that is a different thing. Is that a fact? 

MR. CAPUTY: That is the fact. 

MR. HARRIS: That is what the agent is going to testify to. 

MR. CAPUTY: That is what he will testify to. 

MR. HARRIS: But that certainly isn’t the fact. 

THE COURT: Do you object to that? 

MR. HARRIS: Yes, sir. 

* * * * * * 

429 (Open Court:) 

BY MR. CAPUTY: 

Q. Now, did Doctor Brown, Agent Nagel, in the interview with 
him, tell you that the defendant was suffering from no contusions or 
bruises? A. He told us exactly that he could not recall seeing any con¬ 
tusions or bruises on Mr. Galloway’s face. With one exception. 

Q. And what is that exception? A. Well, he mentioned that there 
was a mark approximately one by one and a half inches above one eye, 
with a scratch through it. * * * 

CROSS EXAMINATION 

BY MR. HARRIS: 

****** 

430 Q. Were you at that time investigating a complaint for, as you say, 
an alleged violation of the civil rights of Robert P. Galloway, Jr. ? A. 
Yes; that is right, sir. 

****** 

431 Q. So you did not purport to write down verbatim what the man 
said? A. No, sir; that is correct. 

Q. And as a matter of fact you wrote down your conclusions or 
generalizations as to the meaning of his language, didn’t you? A. Yes, 
sir. 

****** 
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JUDGE’S CHARGE TO THE JURY 


THE COURT: Ladies and gentlemen of the jury, the defendant in 
this case, Robert P. Galloway, is charged with two offenses of assaulting 

I 

police officers. In Count One, it is alleged the assault took place on Of¬ 
ficer Harry Q. Barbour, and in the Second Count there was an assault 
made upon Officer John B. Paul. It will soon be your duty to determine 

i 

! 

whether or not the defendant is guilty of the offenses with which he is 
charged. Before discussing the charges against the defendant in detail, 

j 

I shall first summarize for you the general principles of la^ that must 

i 

govern you and guide you in determining the issues in this case. 

i 

438 It is the function and the duty of the jury to determine the issues 

of fact. It is the duty of the Court to instruct you as to the prinicples and 
rules of law governing the case. You are bound and obligated to follow 
the Court’s instructions as to the law, but on the other hand, you, the 

members of the jury, are the sole judges of the facts. You must deter- 

i 

mine the facts for yourselves solely upon the evidence presented at the 
trial. Counsel for the Government and counsel for the defense have the 
right to make opening statements indicating to you what they expect to 
show. At the conclusion of the case, respective counsel have the right 
to state to you what in their opinion they have in fact shown. 

The Court states to you, however, that statements by Government 
counsel or defense or for that matter, statements by the Court, do not 
constitute evidence in the case, and if your recollection be at variance 
with the recollection of Government counsel, defense counsel, or the 
recollection of the Court, it will be your recollection which will control, 

i 

for you are the sole judges of the facts and you will determine each of 

i 

the facts in conformity with your recollection. 

The fact that a defendant has been indicted as indicated by the sheet 

439 of paper which I held up is not be construed by you as evidence in the 

i 

case. Its sole purpose is to advise the defendant of the chairge or charges 

! 

which he must face when the case comes on for hearing. It is not evi- 

i 

dence in the case. Every defendant in a criminal case is presumed to be 
innocent and this presumption of innocence attaches to the defendant 


i 


throughout the trial. He Is not required to prove himself Innocent or 
produce evidence on the subject. 

The burden of proof Is on the Government to prove the defendant 
guilty beyond a reasonable doubt, and unless the Government sustains 
this burden and proves beyond a reasonable doubt that the defendant com¬ 
mitted the crime with which he Is charged, and each essential element 
thereof, then you must find him not guilty as to such charge or charges. 
You may not speculate or conjecture as to his guilt but you may draw all 
reasonable Inferences from facts which have been proved. 

If you can reconcile the evidence In this case with any reasonable 
hypothesis consistent with the Innocence of the defendant you should do 
so, and In that case your verdict would be ”Not Guilty”. But you might 
ask what Is meant by the phrase "a reasonable doubt”. It does not mean 
any doubt whatsoever. Proof beyond a reasonable doubt Is proof to a 
440 moral certainty and not necessarily proof to an absolute or mathematical 
certainty. 

By a reasonable doubt, as its name implies, is meant a doubt based 
on reason, not any whimsical or capricious conjecture. It is a doubt 
which is reasonable in view of all the evidence. Therefore, if after an 
impartial comparison and consideration of all the evidence you can truth¬ 
fully say that you are not satisfied with the guilt of a defendant, then you 
have a reasonable doubt. But if after such impartial comparison and 
consideration of all the evidence you can candidly say that you have an 
abiding conviction of a defendant’s guilt, such as you would be willing to 
act upon in the more weighty and personal matters of your own, then you 
have no reasonable doubt. 

You are instructed that in a large proportion of cases absolute 
certainty cannot be expected and although the verdict must be the verdict 
of each individual juror, and not a mere acquiescence in the conclusion 
of your fellows, yet you should examine the question submitted with can¬ 
dor and with a proper regard and deference for the opinions of the other 
jurors. In determing whether the Government has established the charge 
against the defendant beyond a reasonable doubt, you will consider and 
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weigh all the testimony of all the witnesses who have appeared before 
you. 

| 

441 Inasmuch as you are the sole judges of the facts, sq too are you the 
sole judges of the credibility of the various witnesses who appeared be¬ 
fore you. In determining whether to believe the testimony of any witness 
and in weighing his testimony you may consider his demeanor on the 

stand, his manner of testifying, whether he impresses you as having an 

j 

accurate memory and recollection, whether he impresses you as a truth- 
telling individual, his apparent candor and fairness or lack of it, the 
interest which he had in the result of the trial of the case; if any, his 
bias and prejudice for or against the defendant, if any be shown; and his 
opportunity of knowing the facts and circumstances about which he has 
testified; and from all the facts and circumstances it is your duty to give 

i 

the proper weight to the testimony of each and every witness who has 
testified before you. 

i 

You are further instructed that while the law makes the defendant 

a competent witness in this case, yet you have the right to take into con- 

; 

side ration his situation and interest in the result of your verdict and all 

I 

the circumstances which surround him and give to his testimony such 
weight as in your judgment it is fairly entitled to. If you should find that 
any witness, or witnesses, whether for the Government oi* for the defense, 

has knowingly testified falsely as to any material fact about which he 

! 

442 could not have been mistaken, you are then at liberty, if you deem it wise 
to do so, to disregard the entire testimony or any part of the testimony 
of such witness except where corroborated by other credible testimony. 

There has been introduced testimony with reference to the good 

character or good reputation of the defendant. Evidence of good character, 

i 

like other types of testimony, should be considered by you in conjunction 
with all the other evidence before you. Under some circumstances evi¬ 
dence of good character alone may be sufficient to create in your minds 
a reasonable doubt, although without it the other evidence would be con- 

vincing. We come now to the law as it applies to the particular charges 

i 

before you for consideration and determination. 
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Count One of the indictment in terms reads: 

"On or about March 11, 1955, within the District of Columbia, 

Robert P. Galloway, without justifiable and excusable cause, did assault, 
resist and oppose Harry Q. Barbour, a member of the Metropolitan Police 
Department operating in the District of Columbia, while the said Harry 
Q. Barbour was engaged in the performance of his official duties." 

The Second Count alleges that on the same date the same defendant, 
and within the District of Columbia, did, without justifiable and excusable 

t 

443 cause assault, resist, and oppose John P. Paul, a member of the Metro¬ 
politan Police Department operating in the District of Columbia, while 
the said John P. Paul was engaged in the performance of his official 
duties. The statute on which these two counts is based, in so far as ma¬ 
terial to your consideration, reads: ’Whoever, without justifiable and 
excusable cause, assaults, resists, opposes, impedes, intimidates or 
interferes with any officer or member of a police force operating in the 
District of Columbia, while engaged in or on account of the performance 
of his official duties, shall be punished as provided by the statute. ” 

The elements of this offense which you must find the Government 
has proved beyond a reasonable doubt in order for you to find the defend¬ 
ant guilty as to either of the two counts are: One, that the complaining 
witness was a police officer; Two, that the defendant knew he was a police 
officer; Three, that the complainant—the officer--was engaged in or on 
account of the performance of his official duties; Four, that the defend¬ 
ant assaulted, resisted, opposed, impeded, intimidated or interfered 

444 with the complainant—and you will note that those terms are in the dis¬ 
junctive— And, the fifth and last element: That the defendant acted with¬ 
out justifiable cause. As to the first and second elements, that the com¬ 
plainant was a police officer and the defendant knew he was an officer, 
there is no conflict in the evidence. As to the third element, that the 
complainant, the police officer, was in the discharge of his official duty, 
you are instructed as a matter of law that it is the duty of a police officer 
to investigate complaints of larceny and to arrest without a warrant for 
certain offenses. 


Ill 


I 
i 

| 

I 

There has been testimony In this case that the police received the 

i 

report of the stealing of a coat. There is conflict in the testimony as to 
whether, when the defendant first went with the officers, they placed him 
under arrest without and arrest warrant or whether the defendant went 
voluntarily to the police precinct with the officers for questioning. You 
are instructed that a police officer may arrest without a warrant one be- 

i 

lieved by him upon reasonable cause to have committed a felony, but he 
may arrest without a warrant one guilty of a misdemeanor only if it is 
committed in the officer’s presence. 

Since all the evidence in this case is that the coat believed to be 

445 missing was of the value under one hundred dollars, the offense which 
the officers believed might have been committed was petty larceny, and 

petty larceny is a misdemeanor. The officers therefore had no official 

i 

duty or right to arrest the defendant without a warrant for the theft of 
this coat. 

If you should find the defendant was placed under arrest for the 

i 

theft by the officer when he first went with him, then you are instructed 
as a matter of law you would find such arrest was illegal; A person is 

arrested if he is taken into custody or restrained of his liberty. There 

i 

is further testimony, however, that enroute to Number 11 Precinct the 
defendant engaged in disorderly conduct and profanity; cursing and swear¬ 
ing on the public street. Under the District of Columbia Code of Laws, 

i 

it is provided in part as follows: ”It shall not be lawful for any person 
or persons to curse, swear, or make use of any profane language, or 

indecent or obscene words, or to engage in any disorderly conduct in any 

! 

street, avenue, alley, road, highway, or in any other public place, or 

i 

in any place wherefrom the same may be heard in any street, avenue, 

446 alley, roadway or highway. ” And further: ’Whoever with the intent to 
provoke a breach of the peace, under such circumstances that a breach 

I 

of the peace may be occasioned thereby: ’’One: Acts in such a manner 

i 

as to annoy, disturb, interfere with, obstruct, or be offensive to others; 

* * * ’Three: Shouts or makes a noise either outside of inside a build¬ 
ing during the night time to the annoyance or disturbance of any consider- 


able number of persons, shall be punished as provided by the statute." 

All of these offenses are misdemeanors. 

So, even if you should find that the defendant Galloway was arrested 
illegally in the first instance, if he later, while with the officers, used 
profane language or engaged in other disorderly conduct on the public 
street, then you would find that he did commit a misdemeanor in the 
presence of the officers and that they then had the official duty and right 
to arrest the defendant without a warrant for that misdemeanor. As to 
the fourth element, that the defendant assaulted, resisted, and opposed 
the officer, you have heard the evidence. I will, however, define the 
term, ’’assault" for you. An assault is defined by law as an unlawful 
attempt or effort with force and violence to do injury to the person of 

447 another, coupled with the present apparent possibility of carrying out 
such an attempt. 

As to the fifth element, that the defendant acted without justifiable 
and excusable cause, you are instructed that no person has a right to 
resist an officer who acts lawfully in the discharge of his duty, but any 
person has the right to resist an unlawful arrest and, in so doing, he may 
use such force as would appear to a reasonable man in his position to be 
necessary to free himself from unlawful custody. If the defendant was 
illegally arrested and he used only such force, he would be acting with 
justifiable and excusable cause. If, however, although illegally arrested, 
he used more force than he had reasonable grounds to believe necessary 
to free himself the use of the excessive force would be without justifiable 
and excusable cause. 

You are further instructed that a police officer, even though he be 
justified in making an arrest, is not entitled to use any greater force 
than he has reasonable grounds to believe necessary under the circum¬ 
stances. If the officer uses excessive force, he is guilty of an assault, 
and the person being arrested is entitled to use force to protect himself 
under the same conditions as would entitle him to defend himself from 

448 any other assault. But the law of self-defense is one of necessity, and 

in order to justify the use of force in self-defense, the following conditions 
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i 

must be present: One: The person must act on an honest conviction that 

J 

he is in imminent, present danger of bodily injury at the hands of his 

i 

assailant or assailants, and he must have reasonable grounds for such 
belief. Two: He must not be the aggressor, and mere words without 
more are never considered provocation. Three: He musi use no more 

i 

force than reasonably appears necessary under all the circumstances to 

i 

avert the threatened injury to himself. All three of these conditions must 
be present in order to entitle one to use force in self-defense. 

I 

Therefore, if you should find from the evidence that! the defendant 
Galloway used force against the police officer, but did so after the officer 
exerted excessive force on him, and the defendant, believing himself in 
danger of bodily harm, used no more force than appeared reasonably nec¬ 
essary to repel the excessive force used by the police officer or officers, 

i 

then the action of a defendant in using force on the officer would be justi¬ 
fiable and excusable on the ground of self-defense. 

i 

But even if you should find the officer or officers used excessive 

j 

force and the defendant used force in self-defense, if you should further 
find that the defendant had no reasonable ground for believing himself in 
danger of bodily harm or that the defendant was the aggressor, or that 
the defendant used more force than appeared reasonably riecessary under 
all the circumstances to protect himself, then you would find the defend¬ 
ant’s use of force was not justifiable or excusable on the ground of self- 
defense. 

i 

In determining whether the force exerted either by the police officer 

or by the defendant was unreasonable and excessive, if you find that either 

j 

did exert force you should view the facts as they would have appeared 

i 

under all the circumstances at the scene and as of that time, to an ordi- 
narily prudent and intelligent person in his position. To constitute an 
assault the act must be intentional. 

f 

You are instructed that even if you find the defendant struck the 
officer while he was making the arrest, yet if you further find the strik- 

j 

ing was accidental or unintentionally inflicted by the defendant, you should 
find the defendant not guilty. 
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As to each count the Government has the burden of proving beyond 
a reasonable doubt each and every one of the elements of the offense 

450 charged, including the fact that the defendant acted without justification. 

If you find the Government has failed to prove any one or more of these 
elements as to either or both of the counts set forth in the indictment, 
then you must find the defendant not guilty. On the other hand, if you 
find the Government has proved all of the elements beyond a reasonable 
doubt, then you may find the defendant guilty as to such count or counts. 
Have counsel anything to add? 

MR. HARRIS: Yes, your Honor. 

(Bench Conference:) 

MR. HARRIS: I know that your Honor gave the substance of my 
Prayer Number 2, but I wonder if the jury could be instructed on this 
situation: Assuming that the jury found that the arrest was illegal in the 
first instance, and that the offense of disorderly conduct was not shown 
or did not exist, then under that circumstance—it is in one of these 
prayers—then the jury had only to consider the question of reasonable 
or excessive force. 

THE COURT: I think I have covered that. I think I have specifically 
said that. Because I have enumerated the specific elements which they 
are required to show. 

MR. HARRIS: I don't know what number it is, but I know I have a 

451 prayer here including it, that where two hypotheses appear, one leading 
to the guilt of the defendant and the other leading to the innocence of the 
defendant, the jury is bound to accept the hypothesis leading to the inno¬ 
cence of the defendant even though it would be the more probable of the 
two. Now, that, of course, is a little bit different from saying that if 
you can reconcile the evidence—I think your Honor gave one ” If you can 
reconcile the evidence on any reasonable hypothesis to acquit the defend¬ 
ant, then you should do so”. 

Well, I think the prayer I have just referred to is a little bit dif¬ 
ferent from that, and I don’t know—I think your Honor usually gives it-- 
but I didn’t hear it this time. 
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THE COURT: I gave my usual one. At least I think I did, Mr. 
Harris. 

i 

MR. HARRIS: Well, your Honor read those two statutes, the pro- 

* fane language one and the disorderly conduct one, and did not tell them 

i 

which was which; which was the disorderly conduct statute and which 

i 

1 was the Indecent language statute. 

THE COURT: I read them the act as It appears on the statute 
book. I think they are both disorderly. As a matter of fact, the first 
one which I read says so in its body. 

MR. HARRIS: Then there Is one denominated as disorderly 

i 

„ 452 conduct. 

j 

THE COURT: I don’t think the title or denomination means anything. 
’ MR. HARRIS: Now, your Honor said that the jury should consider 

the fact that the defendant testified—should consider the defendant’s sit¬ 
uation, I believe, and whatnot. 

! 

THE COURT: Yes; as any other witness. 

j 

MR. HARRIS: Well, I say, your Honor, that I object to that and I 
say that there should have been--I believe that the proper instruction 
- would have been that the jury should consider the interest that any witness 

might have, and not just point up the defendant’s. 

i 

k THE COURT: I did both. I did both, sir. 

i 

MR. HARRIS: When your Honor said that, it seemed to point up 

* ! 
the defendant’s side. 

j 

v THE COURT: No. I gave the others first. I coveired all the 

! 

witnesses. 

j 

* MR. HARRIS: And for the record, before I go any further, I wanted 
to object to the denial of such of my prayers as have been denied. I 
think I am required to do that. 

THE COURT: My recollection is, Mr. Harris, that I only denied 
one, didn’t I? 

k MR. HARRIS: Yes, your Honor. 

453 THE COURT: That was 6-A, because that would have amounted to 

i 

* a directed verdict, wouldn’t it? 6-A. Isn’t that the one we denied? 


i 
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MR. HARRIS: Yes; your Honor denied that one. 

THE COURT: Is there any other one we did deny? You withdrew 

some. 

MR. HARRIS: Yes, sir, I withdrew 10. I remember number 10. 

THE COURT: And you withdrew the original 9. 

MR. HARRIS: And substituted. 

MR. CAPUTY: Your Honor did instruct on probable cause to 
arrest in a felony? • 

THE COURT: Yes. 

MR. CAPUTY: And your Honor stated that arrest for a misde¬ 
meanor committed in the presence— 

THE COURT: That is right. 

MR. CAPUTY: But could we have probable cause in the petty 
larceny? 

THE COURT: I think it is a different situation. The only misde¬ 
meanor that we had in this case that he could have arrested him for was 
one committed in his presence, and it is going to be for the jury to de¬ 
termine whether he did in fact commit this, namely, being loud and bois¬ 
terous and cursing and swearing. 

MR. HARRIS: I got the impression from your Honor’s instruction 
that your Honor instructed them that if the arrest was defective upon the 
initial approach then the arrest was unlawful. 

THE COURT: That is right; and then I came down, — ’’Unless they 
find in fact that he was guilty of disorderly conduct’’. I think that was the 
question of fact. Is that all? 

MR. CAPUTY: Yes. 

MR. HARRIS: I got the impression, as I said, that you did mention 
something about a felony. I was wondering if your Honor might clear 
that up a little bit? 

THE COURT: I think I would pollute it if I did. From your point 
of view I definitely said there was no felony here. 

MR. HARRIS: All right; I will withdraw that last thing I said, then. 

THE COURT: All right. 
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(Open Court:) 

THE COURT: There being nothing further from either counsel, the 

Court will state to you that your verdict in this case will be guilty or not 

! 

4 guilty as to Count 1; guilty or not guilty as to Count 2. The law requires 

455 that your verdict as to each one be unanimous. 

‘ This matter is of course important to all concerned and when you 

i 

go to the jury room you will consider this case deliberately and carefully, 
dispassionately and objectively, without bias or prejudice for or against 
the defendant, without emotion, and without sympathy, and in the light of 
the instructions on the law which I have given you, bearing in mind that 

* you are the sole judges of the facts and that you are obligated to follow 
my instructions only as to the law. 

► There being nothing further from either counsel, Madam Juror 

Alternate and Alternate Juror, you are excused with the thanks of the 
Government Counsel, Defense Counsel and the Court, the contingency 

i 

for which both of you were selected not having occurred. 

As to the remaining twelve jurors, it now becomes your duty to 
retire to the jury room, select your foreman and consider and decide the 
case. You may now retire and so do. 

(Whereupon, at 3:55 o’clock, p. m., the jury retired to 

* deliberate of their verdict.) 

(Whereupon, at 6:00 o’clock p. m., the jury returned to 

»- 

the Courtroom.) j 

k THE COURT: Ladies and gentlemen, I do not want to know how 

456 you stand. Please don’t anyone say anything. I assume from the fact 

i 

* there has been no verdict, that you have reached no verdict as to either 
of the two counts as yet. Is that correct? 

THE FOREMAN: That is correct. 

THE COURT: Is there any prospect of your reaching a conclusion 
in a short period of time, sir? 

THE FOREMAN: No, your Honor. j 

THE COURT: All right, then. We are going to excuse you to go 

* with the Marshal for dinner, and he will take you to dinner and then bring 





you back. 
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♦ * * * * * 

457 THE COURT: It is now almost 10:40 and I am going to excuse you, 
to return tomorrow morning at 9:45 to the jury room in the back of this 
Court, 

****** 

458 (Whereupon, at 10:38 p. m., the jury was excused, to 

return October 12, 1955, at 9:45 a. m.) 

459 ****** 

Wednesday, October 12, 1955. 

460 ****** 

(Bench Conference:) 

THE COURT: I sent for you gentlemen because I received a note 
that says ’’After deliberation a unanimous decision cannot be reached. ” 
They have been out now—or as of that time, — about forty-five minutes. 

So I propose to give them the Allen Charge. Does anybody have anything 
to say? 

MR. CAPUTY: No objection. 

THE COURT: All right, sir. We will do that and see what happens. 

(Open Court:) 

(Whereupon, at 11:00 o’clock a. m., the jury was brought 
into the court room and resumed their seats in the jury box, at which 
time the following proceedings were had:) 

THE COURT: Now, ladies and gentlemen of the jury, I do not want 
to know how you stand. I have advised counsel that I received your note 
saying that as yet you have not been able to reach a unanimous decision 
in this case. 

461 I take that to mean that you have not reached a verdict as to either 
of the two counts. 

That being so, it now becomes the duty of the Court to give you 
further instruction in this matter. In doing so, you will understand that 
the instruction heretofore given you is still in full force and effect. In 
other words, what is now to be given to you will be supplemental thereto. 
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You are instructed that in a large proportion of cases absolute 
certainty cannot be expected. Although the verdict must be the verdict 
of each individual juror and not a mere acquiescence in the conclusion of 
your fellows, yet you should examine the question submitted with candor 

i 

and with a proper regard and deference to the opinions of each other. 

It is your duty to decide the case if you can conscientiously do so. 

You should listen with a disposition to be convinced to each other’s 
arguments. If much the larger number are for conviction^ a dissenting 
juror or jurors should consider whether his or her doubt Is a reasonable 
one, which makes no impression upon the minds of so many jurors equally 
honest, equally intelligent with him or herself. If on the other hand, the 

i 

majority are for acquittal, the minority ought to ask themselves whether 
they might not reasonably doubt the correctness of a judgment which is 
not concurred in by the majority. 

Counsel for the government and counsel for the defendant have both 

i 

frankly stated that they have presented all the evidence which they deem 

I 

material to their respective cases; hence, you are now vested, in the 
opinion of the counsel and the court, with all the facts pertinent to the 


case. 


It seems to the court that little can be gained by a retrial of this 

i 

cause, and that you are as well informed as any subsequent jury could 
be. It is therefore desirable that you agree upon a verdict if that can be 
done consistently with your conscientious conviction. Now, with that 
supplemental instruction you may now retire to further coinsider the case. 

(Whereupon, at 11:06 a. m., the jury retired to deliberate 
further of their verdict.) 

(Whereupon, at 12:25 p. m., the following proceedings 
were had:) 


THE COURT: Come to the bench. 

i 

(Bench Conference:) 

THE COURT: Mr. Harris, Mr. Stevas is here and says he will 
stand in for Mr. Caputy because they haven’t located him yet. I have 
called you gentlemen because I received this note from the jury that says. 


I 
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’’After deliberation of more than six hours on this case, we, the jurors, 

463 find it impossible to reach a unanimous decision. ” 

MR. HARRIS: I guess that’s it. 

THE COURT: They have only been Allenized since 11:10 or some¬ 
thing like that, and that has been an hour. 

MR. HARRIS: 11:10? 

THE COURT: Something like that. 

MR. HARRIS: This is the third note they have sent saying they 
can’t agree so it seems to me that is about all we can do. 

MR. STEVAS: Do you think they could do better on a full stomach? 

MR. HARRIS: Well, they had breakfast and they had dinner last 
night and came back after dinner and deliberated and they came fresh 
from home this morning, and this is— 

THE COURT: They haven’t had much time—they have had about 
an hour since the Allen Charge. I think I will send them to lunch and see 
what transpires, and then come back and further deliberate. 

MR. HARRIS: Your Honor, at this time I would like to state it is 
my desire that they be discharged. 

THE COURT: Certainly. 

(Open Court:) 

THE COURT: Mr. Marshal, tell the jury they will be sent to lunch, 

464 for further deliberation after lunch. 

(Whereupon, at 2:50 o'clock p. m., the jury returned with 
their verdict as follows:) 

THE CLERK: Mr. Foreman, has the jury agreed upon a verdict? 

THE FOREMAN: Yes, sir. 

MR. CLERK: What say you as to the Defendant Robert P. Galloway 
on Count 1 of the indictment? 

THE FOREMAN: Not guilty. 

THE CLERK: Count 2. 

THE FOREMAN: Guilty. 

THE CLERK: Members of the jury, your foreman says that you 
find the defendant Robert P. Galloway not guilty on Count 1 and guilty on 
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Count 2, and that is your verdict, so say you each and all? 
(Affirmative nods.) 

MR. HARRIS: May the jury be polled, your Honor?! 
a THE COURT: Yes, sir. 

I 

♦ * * * * * | 

^ (The jury was polled.) 

■ 

i 

► 

i 

i 

i 

► i 

I 

i 
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STATEMENT OF QUESTIONS PRESENTED 

Officer Hilton, an acquaintance of appellant’s family 
(who lived and operated a place of business very close to 
Number 11 Precinct), received a complaint from the man¬ 
ager of a restaurant in this area that her coat had been 
stolen. She placed appellant and some other young men in 
the cafe at the time, business otherwise being slack. The 
officer noted the complaint at the precinct and shortly after, 
while walking his beat, encountered the appellant. The 
officer asked him to come to the precinct to talk to the pre¬ 
cinct detective. He did not order him to come and appellant 
went voluntarily, stating that he had not taken the coat and 
was willing to discuss the matter. He lit a cigarette and 
accompanied the officer. As they were approaching the 
precinct appellant cursed the police, using obscene and pro¬ 
fane epithets. Warned he would be arrested for disorderly 
conduct, appellant persisted and the officer took hold of him 
placing him under arrest. Inside he kicked two officers in 
the groin, causing serious injuries. The charge was cohe¬ 
sive, balanced and couched in the court’s language. One 
requested instruction (number 6-A) was denied and objec¬ 
tion to the charge was waived below except to the outright 
denial of this one request. In the opinion of the appellee 
the questions are: 

(1) Was it proper to deny a requested instruction (num¬ 
ber 6-A) that appellant as a matter of law did not commit 
the offense of disorderly conduct? 

(2) Is review of claimed misleading statements in the 
charge foreclosed because objection was waived below, the 
charge being based in substantial part on appellant’s re¬ 
quested instructions granted in substance? 


(i) 
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tSntteb States (Court of Appeals. 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,010 

Robert P. Galloway, Jr., appellant 


v. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


COUNTERSTATEMENT OF THE CASE 

A two-count indictment (J. A. 1) was returned against 
appellant charging that on March 11,1955, he assaulted two 
officers of the Metropolitan Police while they were engaged 
in the performance of their official duties (22 D.C. Code 
§ 505 (Supp. 1954)). Found guilty by a jury on the second 
count of assaulting Officer John B. Paul, appellant was 
committed to the custody of the Attorney General under the 
Federal Youth Corrections Act (18 U.S.C. § 5010(b) 
(1952)). This is an appeal from that judgment (J. A. 8). 

A. The Commission of t}ie Crime 

On the evening of Friday, March 11, 1955, Private Glen 
A. Hilton, of the Metropolitan Police, was on duty as a 
patrolman (R. 14). His beat included Thelma’s Restau¬ 
rant, located at 2410 Nichols Avenue, S. E. (R. 14). Also 
included was a liquor store in the next block operated by 
appellant’s mother (R. 239.) This latter establishment is 
about a block from Number 11 Precinct (R. 290, 291). Ap- 


( 1 ) 
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pellant’s home is two blocks from the station house (R. 239). 
Private Hilton knew appellant and his family socially 
(R. 26). 

On March eleventh Mrs. Minnie I. Harley was in charge 
of Thelma’s Restaurant, which is owned by her sister, Mrs. 
Thelma Beasley (R. 221). It was a “slow night” with few 
customers and for that reason she was on by herself (R. 
226). About ten or fifteen minutes after nine P. M. Officer 
Hilton entered the restaurant. Mrs. Harley came over to 
him and told him that her coat was missing (R. 16, 54). 
Officer Hilton then went to Number 11 Precinct where he 
put a larceny report “on the complaint book” (R. 16, 17). 
He returned about ten minutes later (R. 36, 37). According 
to the officer, at that time Mrs. Harley told him that the 
coat was in the restaurant at the time the appellant and 
some companions entered the restaurant and that when 
they left she noticed the coat was missing (R. 28, 29). The 
only name she knew was that of the appellant, Robert P. 
Galloway, who was then in a beer garden nearby, but she 
could identify another of the group whom she said was in a 
poolroom across the street (R. 222-224, 232). 

Mrs. Harley accompanied Officer Hilton to the poolroom 
where she pointed out one Ralph Roy (R. 17, 32, 33, 224). 
Officer Hilton testified that, in the presence of Mrs. Harley, 
he recounted her complaint, whereupon Ralph Roy denied 
having taken the coat 1 (R. 33). Officer Hilton asked Roy 
if he would go to the station for questioning by the precinct 
detective on duty; Roy agreed and went voluntarily. Officer 
Hilton testified he did not place Roy under arrest and did 
not book him (R. 29, 32, 33, 37). 

It was about nine-thirty P. M. when Officer Hilton and 
Roy arrived at the station (R. 36, 37). Officer Harry Q. 
Barbour, the precinct detective on duty, was in the detective 
room at the head of the stairs on the second floor of the 
station (R. 153, 154). Officer Hilton took Roy to Officer 

1 The following; day the complainant, Mrs. Harley, informed Of¬ 
ficer Hilton that the coat had been borrowed by her from her sister, 
Mrs. Thelma Beasley, and that the latter, unknown to her, had 
taken the coat (R. 26, 27). 
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Barbour, explained the circumstances to the latter, and then 
returned to the 2400 block of Nichols Avenue S. E. (R. 
17, 18). 

It was there that Officer Hilton saw appellant for the first 
time that evening (R. 18). It was then about nine thirty- 
five or forty P. M. (R. 51). Appellant was driving an auto¬ 
mobile and was accompanied by Randolph Chase, employed 
in appellant’s mother’s liquor store (R. 18, 239). Officer 
Hilton walked over to the automobile and told appellant he 
would like to speak to him. The latter asked the officer to 
get in the car while he pulled around the corner and parked 
(R. 18). Officer Hilton and appellant got out, leaving 
Chase in the auto (R. 18, 41). Appellant asked the officer 
what was the matter and received the reply “Galloway, we 
got a report of a stolen coat and the lady said you were in 
the restaurant at the time it was missing” (R. 18). Appel- 
land denied taking the coat (R. 18). 

Officer Hilton testified that he did not order appellant to 
come to the station but requested him to do so and that 
appellant told him he “didn’t mind going up and talking at 
the precinct” (R. 30). Appellant lit a cigarette and walked 
toward the precinct with the officer. When they were almost 
there, Officer Hilton said, appellant began to create a scene, 
cursing the police and telling the officer he -was “tired of 
these so-and so’s picking me up every time” (R. 19). The 
officer warned him if he did not cease he would arrest him 
for disorderly conduct. Appellant replied “Well, forget it. 
My mother will get me out” (R. 19). At this time Officer 
Hilton grabbed appellant by the belt and told him he was 
under arrest for disorderly conduct and took him into the 
precinct (R. 20). 

At the time Detective Sergeant Andrew J. Gerber was 
typing reports in the detectives’ office on the second floor 
and Officer Harry Q. Barbour, the precinct detective on 
duty, was seated opposite him (R. 104, 154, 155). Ralph 
Roy, having been questioned, was seated in the main room 
on the first floor (R. 43). The other officers then in the pre¬ 
cinct were in this room: Officer John B. Paul, at the switch¬ 
board, Huntington F. Smith, Jr., operating the patrol sig- 


4 


nal system, and John R. O’Bryen, station clerk (R. 124, 
137, 81). The latter two officers noticed Officer Hilton bring 
appellant in the side door at which time appellant was loudly 
“cursing and swearing” (R. 138, 83). He was heard to say 
as he entered “these white such-and-such people ‘killed my 
father but they are not going to kill me’ ” (R. 138). 

Although Officer Hilton had placed appellant under arrest 
before going upstairs, he did not immediately book him for 
disorderly conduct as he was “raising . . . cain” and there 
were two ladies standing at the charging desk (R. 45). 
Officer Hilton proceeded with appellant up the stairs to the 
detectives’ office (R. 20). As they “got to the door Gallo¬ 
way was still loud and boisterous”. Officer Hilton told him 
to be seated in a chair by the window and appellant com¬ 
plied (R. 20). 

Officer Hilton stood at the door of the office and explained 
to Officer Barbour that appellant was one of the persons 
“involved in a missing coat which was reported at Thelma’s 
Restaurant.” At this time the officer told Detective Bar¬ 
bour “When you finish with him, book him for disorderly 
conduct to me” (R. 20). 

Detective Barbour, not being able to hear Officer Hilton, 
called to appellant from the door and Officer Gerber also 
told him to be quiet so that Officer Barbour might hear 
(R. 106). Officer Barbour testified that as appellant con¬ 
tinued to use “very loud, profane language” he told Offi¬ 
cer Hilton “Take him downstairs” (R. 156). The officer 
continued: 

“ . . . Galloway jumped out of the chair and he 
struck me in the mouth, knocked me backwards towards 
the wall . . . and then he came at me and grabbed me 
and tore my shirt down the front, and Private Hilton 
finally got a-hold of him from the back and he and Hil¬ 
ton went out the door backwards. Hilton was pulling 
him backwards. So I regained myself there and I went 
out and he was kicking and thrashing about pretty 
badly, and I . . . went towards him to help Private 
Hilton. And when I got within range of Galloway, he 
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kicked me in the groin. When I . . . doubled up and 
went down, why, I got kicked in the eye, the right eye.” 
(R. 156). 

When Officer Barbour arose, Officer Hilton had succeeded 
in getting appellant down to the second landing on the stair¬ 
way. As Officer Barbour got to the bottom of the stairs, 
seeing Private Paul falling down from appellant’s kick, 
the detective went “to help Hilton again” and received a 
“second kick” (R. 157). 

In the detective office Sergeant Gerber had stepped over 
Officer Barbour’s body and grabbed appellant’s left leg, 
twisting it until Officer Hilton told him he had a good hold 
on him from the rear. Sergeant Gerber went over to the 
steps and observed Officer Hilton going “down the steps 
backward with Galloway in his arms” (R. 108). 

After appellant had swung at Officer Barbour, Officer 
Hilton pushed him over to the wall of the detectives ’ office 
and “told him to calm himself”. Appellant “started up 
again” and Officer Hilton “grabbed him by the neck and 
pulled him out into the hallway” (R. 21, 62-63). Officer 
Hilton stated: 

“ ... as we got into the hall, and as I turned to take 
him down the hall to the steps, Officer Barbour came 
out the door and he kicked Officer Barbour in the groin 
. . . Officer Barbour fell, and I saw him kick at him 
again” (R. 21, 22). 

Telling Sergeant Gerber he had appellant under control, 
Officer Hilton proceeded down the steps with appellant (R. 
21 , 22 ). 

Officer Paul testified that about nine-fifty P. M. he heard 
scuffling coming from the second floor and observed Officer 
Hilton coming down the steps backward (R. 126). He 
had “an arm-hold on Galloway, and Galloway was fighting 
to attempt to get away”. As Randolph Chase went over to 
where they were, Officer Paul came from behind the railing 
(R. 126, 127). Officer Paul stated: 
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“I proceeded to get Chase back from where Officer Hil¬ 
ton and Galloway were . . . And I pulled him back, 
and Galloway started kicking, and I received one kick 
in the groin. . . As I fell forward I got kicked in the 
stomach and I fell back to the floor. . . So I went un¬ 
conscious” (R. 127). 

Officer Hilton testified that at the time Randolph Chase, 
appellant’s friend, came up he had appellant up beside the 
wall. The officer continued: 

“I said, ‘Galloway, calm yourself.’ He said ‘Officer 
Hilton, I am tired of these people messing with me.’ 
At that time Chase came up and told him to calm him¬ 
self. And he told Chase the same thing he told me—“I 
am tired of these so-and-so’s. They killed my father; 
they are not going to kill me. ’ 

“At that time Officer Paul got up from behind the 
railing and that is when Galloway started again; and 
I grabbed hold of him again, 2 and as Officer Paul step¬ 
ped off the low platform on to the floor in the precinct, 
he kicked Officer Paul right in the groin. . . Officer 
Paul was knocked out” (R. 23, 24). 

Officer Hilton then stated that with the help of Officer 
Smith and Detective Barbour he put appellant in a cell 
(R. 24). Officer Hilton then followed Officer Barbour to 
the lavatory, where the latter officer, in pain, vomited into 
the bowl (R. 24-25). Enroute Officer Hilton picked up the 
plainclothesman’s pistol on the floor outside the cell and re¬ 
turned it to Detective Barbour (R. 376). 

Officer Barbour spent the night at Emergency Hospital 

2 Appellant admitted on the stand that Chase had told him to 
calm down (R. 329). Chase testified on direct examination that 
appellant was kicking before Officer Paul got to him (R. 244). He 
denied telling a special agent of the Federal Bureau of Investiga¬ 
tion that Officer Hilton released his grip after appellant subsided 
(R. 252, 253). Five days after appellant’s arrest, according to 
Special Agent Robert C. Nagel, Chase told him that before the 
assault on Officer Paul appellant seemed to calm down, that Officer 
Hilton released his grip, and then had to reapply it when appellant 
resumed struggling (R. 416, 422, 424). 
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where they packed his groin with ice (R. 159). His injur¬ 
ies required him to be off duty about a week (R. 159). 
Officer Paul was taken there in an ambulance and not re¬ 
leased for three days. He was off duty sixteen days (R. 128, 
129). 

Appellant, taking the stand in his own defense, denied 
using any profanity (R. 293). He claimed that in the de¬ 
tectives’ office Officer Barbour struck him first and he de¬ 
fended himself (R. 297). He claimed to have been struck 
then by other officers, but that this ceased when he got to the 
bottom of the stairs (R. 297, 318). 

It was appellant’s claim that all the officers in the de¬ 
tectives’ office had struck him except Officer Hilton (R. 
300). Officer Hilton, however, testified that all times he had 
the office in full view (R. 61). Officers Hilton, Gerber and 
Barbour 3 all testified that no one struck appellant at any 
time (R. 25-26, 158, 109). As Detective Barbour put it, he 
could not get close enough because appellant ‘ ‘ was nothing 
but feet” (R. 158). 

In view of the short space of time involved, 4 and the na¬ 
ture of the serious injuries dealt the police, it is significant 
that appellant was practically unmarked. 5 Thus not only 

3 These officers all testified that the patrolman and two detectives 
were the only persons in the upstairs office (R. 20, 105, 154). Ap¬ 
pellant put another officer, Precinct Detective T. P. Denton, in the 
room (R. 296). Officer Denton testified that he was off duty that 
day and did not arrive at the precinct until after 11 P.M. and that 
he never saw Galloway (R. 372, 373). 

4 From appellant’s arrival at the precinct to his being placed 
in the cell less than twenty minutes had elapsed (R. 55). 

5 Appellant’s physician, Dr. Kenneth G. Brown, testified that 
he examined appellant on March twelfth (R. 275, 277). He 
found a laceration on the inside of appellant’s lower lip (R. 278). 
He stated there was “a severe bruise to the jaw over the right 
cheekbone” but no fracture (R. 278, 279). Five days after the 
examination, and seven months before his testimony, the doctor 
had told a special agent of the Federal Bureau of Investigation, 

► Robert C. Nagel, “that he could not recall seeing any contusions 

or bruises” except “a mark approximately one by one and a half 
inches above one eye, with a scratch through it” (R. 429). (Two 
years before the examination the doctor had placed a pin in ap¬ 
pellant’s left hip; (the examination revealed “no disturbance of 
the alignment of the hip”) (R. 278)). 
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the direct testimony but the circumstances of the assault 
indicated little opportunity for the officers to have exerted < 

any more force than was necessary to maintain the arrest. 

B. The Charge to the Jury 

The charge was delivered in the trial court’s language 
(J. A. 107-114, 117). The evening before its rendition ap¬ 
pellant submitted numerous written requests for instruc¬ 
tions, the court thereupon inviting counsel to attend a 
meeting the next morning, before trial resumed, to discuss 
them (R. 345, 354). The conference w*as not transcribed, 
but its substance was indicated in the record, after the gen¬ 
eral charge, when the court called counsel to the bench to 
permit them to point out any errors or omissions (J. A. 
114-117). 

After some general discussion, defense counsel stated 
» “. . . I wanted to object to the denial of such of my 
prayers as have been denied. I think I am required to do 
that.” The court’s recollection w r as that only one requested 
instruction had been denied and to this appellant’s counsel 
agreed® (J. A. 115, 116). After conceding that only one 
requested instruction had been denied, appellant’s counsel 
suggested an addition to the charge which he withdrew after 
discussion (J. A. 116). Thereupon the court, noting that 
there was “nothing further from either counsel”, completed 
its general charge (J. A. 117). 

The jury -were first precisely instructed as to the general 
principles of law governing the case. 7 The court, after 

®This requested instruction, number 6-A (J.A. 5), asked that 
the jury be informed that “as a matter of law defendant Galloway 
did not commit the offense of disorderly conduct in the presence 
of officer Hilton”; it was denied because it “would have amounted 
to a directed verdict” (J.A. 115, 116). Appellant’s contentions as 
to this denial (Br. 26) are considered in Argument II, infra. 

7 The jury’s function as sole judge of the facts w'as defined, and 
that of court and counsel clearly described (J.A. 107). Precise 
instructions were had as to presumption of innocence, burden of 
proof and the quantum of evidence required to convict (J.A. 107, 

108). They were told that proof beyond a reasonable doubt must 
be had as to each element of the crime. If they could they should 


reading the indictment and the applicable statute, then set 
forth the elements of the offense each of which had to be 
proven beyond a reasonable doubt. (J. A. 110,108). 

The court instructed that it was “the duty of a police 
officer to investigate complaints of larceny and to arrest 
without warrant for certain offenses” (J. A. 110). The 
court stated there was “conflict in the testimony as to 
whether, when the defendant first went with the officer, they 
placed him under arrest without an arrest warrant or 
whether the defendant went voluntarily to the police pre¬ 
cinct with the officers for questioning” (J. A. 111). The 
court instructed that if “you should find the defendant was 
placed under arrest for the theft by the officer when he first 
went with him, then you are instructed as a matter of law 
you would find such arrest was illegal.” It was explained 
that petit larceny was a misdemeanor, a class of crime jus¬ 
tifying arrest without warrant only where committed in an 
officer’s presence (J. A. 111). 

The court pointed out that “There is further testimony, 
however, that enroute to Number 11 Precinct the defendant 
engaged in disorderly conduct and profanity; cursing and 
swearing on the public street” (J. A. 111). It read the Code 
provisions applicable to the evidence of disorderly conduct 8 

reconcile the evidence with any reasonable hypothesis consistent 
with innocence (J.A. 108). The court suggested the general con¬ 
siderations governing the determination of credibility. It further 
pointed out that the evidence of good character might be suf¬ 
ficient alone to create a reasonable doubt (J.A. 109). 

8 27 Stat. 323, § 6 (1892), as amended, 22 D.C. Code § 1007 
(Supp. 1955 ): . it shall not be lawful for any person or per¬ 

sons to curse, swear, or make use of any profane language or in¬ 
decent or obscene words, or engage in any disorderly conduct in 
any street, avenue, alley, road, highway, public park or inclosure, 
public building, church, or assembly room, or in any other public 
place, or in any place wherefrom the same may be heard in any 
street, avenue, alley, road, highway, public park or inclosure, or 
other building, or in any premises other than those where the 
offense was committed . . .” 

See also 67 Stat. 98, § 211 (1953), 22 D.C. Code § 1121 (Supp. 
1955). 
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and indicated that the offense was a misdemeanor (J. A. 
Ill, 112). The court instructed that even if it were found 
that appellant “was arrested illegally in the first instance, 
if he later, while with the officers, used profane language 
or engaged in other disorderly conduct on the public street, 
then you would find that he did commit a misdemeanor in 
the presence of the officers and that they then had the official 
duty and right to arrest the defendant without a warrant 
for that misdemeanor” (J. A. 112). 

The court defined assault and instructed that a “person 
has the right to resist an unlawful arrest and, in so doing, 
he may use such force as would appear to a reasonable man 
in his position to be necessary to free himself from unlawful 
custody” (J. A. 112). 

The jury were informed that use of excessive force by a 
police officer would constitute assault (J. A. 112). Instruc¬ 
tion was had on self-defense (J. A. 112, 113). The court 
stated that physical aggression by the police might be re¬ 
sisted. Accidental or unintentional blows by appellant 
would not suffice for conviction (J. A. 113). 

In concluding the court reiterated that “As to each count 
the Government has the burden of proving beyond a reason¬ 
able doubt each and every one of the elements of the offense 
charged, including the fact that the defendant acted without 
justification” (J. A. 114). 

The charge, as heretofore noted, was delivered in the 
language of the court and based in substantial part on re¬ 
quests granted in substance to appellant, only one such in¬ 
struction being denied. 

STATUTE INVOLVED 

Rev. Stat. D.C. §432 (1875), as amended, 22 D.C. Code 
§ 505 (Supp. 1954): 

(a) Whoever without justifiable and excusable cause, 
assaults, resists, opposes, impedes, intimidates, or in¬ 
terferes with any officer or member of any police force 
operating in the District of Columbia while engaged in 
or on account of the performance of his official duties, 
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shall be fined not more than $5,000 or imprisoned not 
more than five years, or both. 

(b) Whoever in the commission of any such acts uses 
a deadly or dangerous weapon shall be imprisoned not 
more than ten years. 

SUMMARY OP ARGUMENT 

I 

Appellant makes three arguments, all asserting claimed 
imperfections in the charge. Below appellant waived objec¬ 
tion to the charge except to the outright denial of one re¬ 
quested instruction (number 6-A), covered in Argument II. 

Appellant’s ninth requested instruction, on which his first I 
argument is based, was granted in substance and so de¬ 
livered. Appellant inaccurately claims to have preserved 
this objection below as the record discloses failure to com¬ 
ply with Federal Criminal Buie 30. 

II 

The only objection to the charge not waived was one 
made below to the denial of a requested instruction which 
would have required the jury to be told that appellant did 
not as a matter of law commit the offense of disorderly 
conduct. The denial w^as proper as there was evidence he/ 
committed this offense in the presence of the arresting 
officer. J 

III 

Appellant concedes he waived objection below* to claimed 
misleading statements in the charge. These are reiterations 
of particular criticisms mentioned above. The court gave 
a cohesive, balanced charge, couched in the court’s lan¬ 
guage, to w’hich no contemporaneous objecton was taken. 

As the charge was based in major part on appellant’s re¬ 
quested instructions granted in substance, no substantial 
right is involved. 
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ARGUMENT 

I 


Appellant's Requested Instructions Were Incorporated in 
Substance in the Charge 


(a) 


As Appellant Did Not Object to the Charge, Review of 
Claimed Errors Is Foreclosed 


Appellant makes three arguments, all asserting imper¬ 
fections in the charge (Br. 11, 22, 29). They may be classi¬ 
fied as follows: (1) claimed inadequate coverage of instruc¬ 
tions granted in substance {e.g., Br. 16); (2) asserted 
denial of requested instructions (e. g., Br. 26); (3) allegedly 
misleading statements, not objected to, claimed to affect 
substantial rights (e. g., Br. 35). 

In that portion of the counterstatement summarizing the 
charge, it was shown that the charge was cohesive, couched 
in the court’s language, and based in substantial part on 
appellant’s requested instructions granted in substance. 
The written requests, submitted the night before, had been 
discussed before the jury returned to the box on the last day 
of trial. After the rendition of the charge the court, in 
accordance with Federal Criminal Rule 30, called counsel 
to the bench for the purpose of pointing out any errors or 
omissions. At that time appellant, recapitulating the prior 
discussion of his requested instructions, made plain that 
his objection was to the denial of one particular instruc¬ 
tion. 9 He also made perfectly clear that he meant an out¬ 
right denial in the instance mentioned, not an objection to 
the form of words in which the court had delivered instruc¬ 
tions granted in substance. 

Except in the one instance in which a requested instruc¬ 
tion was denied outright (note 6), appellant has not pre- 


3 This was appellant’s requested instruction number 6-A (J.A. 5>, 
asking that the jury be informed that “as a matter of law defend¬ 
ant Galloway did not commit the offense of disorderly conduct” 
which was denied because it “would have amounted to a directed 
verdict” (J.A. 115, 116). Appellant’s contentions as to this denial 
(Br. 26) are considered in Argument II, infra. 
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served these points and review is foreclosed 10 by failure to 
comply with Federal Criminal Rule 30, which requires that 
in “assigning error as to any part of a charge, or for any 
omission therefrom, as for failure to instruct in accordance 
with a request, it is essential that a distinct objection be 
stated with the ground upon which it is based.” Villaro- 
man v. United States, 87 U.S. App. D.C. 240, 241, 184 F.2d 
261 (D.C. Cir. 1950) (emphasis by Court). 

Appellant’s first argument is that he proffered a re¬ 
quested instruction (Number 9, J.A. 6) which the court did 
not give in substance though it promised so to do (Br. 15, 
16). 

Compliance with Federal Criminal Rule 30, assumed by 
the appellant, must be sought in the record. Appellant 
states in his brief (p. 16) that he “objected to the denial at 
the conclusion of the Court’s charge.” For authority he re¬ 
fers to a page of the Joint Appendix which merely sets 
forth the general objection he had made to preserve con¬ 
sideration of all written requests for instructions which 
had been denied (J.A. 115). As detailed above, this blan¬ 
ket objection reduced itself, appellant agreed at the trial, 
to but one specific denial of a request, not involved here 
(note 9, supra). 

It is therefore concluded that before the jury retired ap¬ 
pellant made no objection to the court’s paraphrasing any 
requested instruction granted in substance, and his sole ob¬ 
jection was to the outright denial of an instruction not con¬ 
cerned in his first argument. Not only was appellant not en¬ 
titled to any form of words, 11 but those used were not con¬ 
temporaneously objected to, in violation of Criminal Rule 
30. As compliance with Rule 30 is essential “in fairness to 

10 It is only as to allegedly misleading portions of the charge, 
covered in appellant’s third argument (Br. 35), (discussed in Argu¬ 
ment III, supra), that appellant claims his substantial rights were 
involved; as to these he asks review, absent objection below, in 
the exercise of the Court’s discretion under Federal Criminal Rule 
52(b). 

11 Wheeler v. United States, 82 U.S. App. D.C. 363, 165 F.2d 
225 (D.C. Cir. 1947), cert, denied, 338 U.S. 829 (1948). 
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the court, the parties, and the administration of justice 
itself”, appellant may not urge a mere afterthought on the 
attention of the Court VUlaroman v. United States, supra 
at 241.- 

(b) 

Appellant’s Ninth Requested Instruction Was Charged in 

Substance 

It will be recalled that Officer Paul was severely injured 12 
by a kick when he left the switchboard in the public room 
of the precinct to aid Officer Hilton place appellant in a 
cell. 

Appellant argues that he was illegally arrested for petit 
larceny when first approached by Officer Hilton. That he 
was not arrested until he became disorderly when they 
neared the precinct, appellant concludes was “not sup¬ 
ported by the facts or by the law” (Br. 12). Sole reliance 
(Br. 13) is placed upon the following quotation: 

“The following are arrests:— . . . detaining to search 
before an arrest is contemplated . . . following or ac¬ 
companying one commanded to go or come to some 
designated place, against his will . . . commanding one 
to . . . ‘come over and see the captain’, or ‘you are 
wanted over at the station-house’, which command is 
obeyed ...” 

1 Alexander, Arrest 358, 359 (1949) (emphasis supplied). 

Appellant ignores that there is required “an actual de- 
tention ag ainst the will”. Id. at 359. Further, the follow¬ 
ing are not arrests: “merely ‘telling one to “come along” 
without some evident intent to compel it, and although 
there may be some fear of the consequences of a refusal’; 
merely ‘accompanying an officer who has not announced his 
intention to arrest, and whose actions do not indicate it’ ”. 
Id. at 360. 


12 It is “clear” that shod feet are “dangerous weapons ... at 
least when they inflict serious injuries”. Medlin v. United 
States, 93 U.S. App. D.C. 64, 65, 207 F.2d 33 (D.C. Cir. 1953), 
cert, denied, 347 U.S. 905 (1954). 
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As to these matters “ . . . words used are relevant to in¬ 
dicate whether there was an arrest, or a declaration one 
way or the other.” Id. at 358. “It is a question of fact 
for the trier of the facts what was said and done, and a 
question of law for the court whether it constituted a legal 
arrest.” Id. at 358. 

It will be recalled from the counterstatement that Officer 
Hilton testified that when he first met appellant he told him 
of the larceny complaint and that the complainant placed 
him in the restaurant at the time the coat was missing. He 
further testified that he did not order appellant to the sta- 
ion but requested him to go there for an interview with the 
precinct detective. Appellant replied that he had not taken 
the coat and did not mind answering questions. The officer 
testified that appellant lit a cigarette and voluntarily ac¬ 
companied him. 

Under the principles enumerated above the court was 
clearly correct in submitting the fact of the initial encoun¬ 
ter to the jury as involving a “conflict in the testimony as 
to whether, when the defendant first went with the officers, 
they placed him under arrest ... or whether the defend¬ 
ant went voluntarily to the police precinct with the officers 
for questioning” (J.A. 111). The jury were instructed that 
if they found appellant had been arrested in the first in¬ 
stance, it would be an illegal arrest as the petit larceny had 
not been committed in the officer’s presence (J.A. 111). To 
neither of these instructions was there objection. 

The court further instructed that a person “has the right 
to resist an unlawful arrest and, in so doing, he may use 
such force as would appear to a reasonable man in his posi¬ 
tion to be necessary to free himself from unlawful cus¬ 
tody” (J.A. 112). This instruction may well have been 
more than appellant deserved, for it is not a defense “the¬ 
ory” (Br. 14) which warrants such an instruction, but 
whether there was evidence of resistance to an unlawful 
arrest. 

Appellant never claimed on the stand that his kicking 
was due to a desire to free himself from an unlawful arrest 
for petit larceny by Officer Hilton. In Dugan v. State, 54 
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Ariz. 247, 94 P. 2d 873 (1939) a conviction of assanlt on a 
deputy sheriff, who concededly had illegally arrested the 
appellant for disorderly conduct not committed in his pres¬ 
ence, was affirmed. The appellant had become disorderly 
in the custom house and the customs inspector telephoned a 
deputy sheriff. By the time the latter arrived the appellant 
had subsided. The deputy announced to the appellant that 
he was placing him under arrest and handcuffed him. En- 
route to the county jail the appellant beat the officer severly 
with the handcuffs which had been loosened at his request. 
The court stated a person “may not, although illegally 
arrested, assault and maltreat an officer wantonly and 
maliciously, when the assault is not made solely for the pur¬ 
pose of effecting his release from the arrest”. Id. at 874. 

That there must be evidence to justify an instruction that 
an assault was for the purpose of effecting release from an 
unlawful arrest applies more strongly here, where there 
was evidence that no arrest was made until appellant be¬ 
came disorderly in the presence of the arresting officer and 
the assault was actually made on others as to whom appel¬ 
lant had expressed his malice. 

Appellant asserts that one of his principal “theories” of 
defense (the other being self-defense based on his testi¬ 
mony that Officer Barbour struck him) vras “resistance to 
the unlawful arrest”, the two assaults being “part and 
parcel of a single and continuous effort ... to free 
himself from the unlawful custody” (Br. 14, 15). There¬ 
fore, appellant claims, it became important for him to asso¬ 
ciate the kicking of Officer Paul with an allegedly continuous 
resistance to an arrest by Officer Hilton illegal in the be¬ 
ginning (Br. 15). 

From these premises it is concluded that the court erred in 
not using the language of his requested instruction number 
9 (J.A. 6) which the court granted in substance. The re¬ 
quest, however, merely deals with appellant’s right to 
defend himself against Officer Barbour. Officers Paul and 
Hilton are not mentioned by name. More importantly, no 
theory of resistance from the beginning is mentioned. The 
jury were instructed as to appellant’s claim that Officer 
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Barbour was the aggressor and self-defense was adequately 
covered (J.A. 112-113). 

It is therefore concluded not only that appellant’s claim 
to have preserved the point is inaccurate but that no sub¬ 
stantial right is involved. 

n 

Hie Court Properly Refused to Instruct That Appellant Did 
Not Engage in Disorderly Conduct 

As detailed above, Officer Hilton testified that after volun¬ 
tarily accompanying him almost to the precinct for ques¬ 
tioning as to a petit larceny, appellant became disorderly 
and was put under arrest for this misdemeanor committed 
in the officer’s presence. 

Appellant covers two propositions in his second argument 
(Br. 22). The first is that the court should have instructed 
the jury as a matter of law that appellant was placed under 
arrest when he first encountered Officer Hilton and that such 
arrest was illegal. In appellee’s first argument the an¬ 
swer was elaborated that the court correctly instructed that 
the fact of an arrest when they first met was for the jury 
to determine on the evidence, and if they found there had 
been an arrest they were charged that it would be illegal. 

The second proposition advanced is that there was no 
evidence of disorderly conduct (Br. 24, 26) and that there¬ 
fore the court erroneously denied appellant’s requested in¬ 
struction number 6-A (J. A. 5) “that as a matter of law 
defendant Galloway did not commit the offense of dis¬ 
orderly conduct in the presence of Officer Hilton”. 

Officer Hilton had testified that just before arriving at 
the precinct “Galloway stated that he was tired of the 
policemen picking him up every time something went wrong 
over there”. The officer told him he should not have that 
attitude. Appellant stated that his father had been killed 
and that they were not going to do it to him. He said * ‘ I am 
tired of these so-and-so’s picking me up every time”. The 
officer then told the appellant if he did not quiet down he 
would be arrested for disorderly conduct. Met with a de¬ 
fiant answer that his mother would get him out, the officer 
arrested appellant (J. A. 11). 
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At the time appellant was “loud and boisterous” (J. A. 
20), the officers on duty in the public room of the station 
observing that as he entered appellant was loudly “cursing 
and swearing” (J. A. 45, 31). He was heard to say as he 
entered “these white such-and-such people ‘killed my father 
but they are not going to kill me’” (J. A. 45). Officer Hil¬ 
ton testified that he did not take appellant immediately to 
the booking desk as two ladies were there and appellant’s 
language was not fit for their ears (J. A. 45). 

It is of the essence of disorderly conduct under the stat¬ 
ute 13 to curse officers of the law attempting to perform 
their duty. Chaplinsky v. New Hampshire, 315 U. S. 568, 
571-572 (1942). Appellant’s objection is that the circum¬ 
locution “so-and-so’s”, substituted for profane and obscene 
terms actually used, indicated insufficient evidence of dis¬ 
orderly conduct (Br. 24, 33). Had appellant wished the 
epithets repeated in so many words he had ample oppor¬ 
tunity at the trial. His failure to do so was a wise choice 
as the terms would not, presumably, have enhanced him 
in the eyes of the jury. 

It is therefore concluded that there was no error in the 
denial of appellant’s requested instruction number 6-A 
(J. A. 5), which would have required an instruction “that 
as a matter of law defendant Galloway did not commit the 
offense of disorderly conduct in the presence of Officer Hil¬ 
ton”. As the trial court correctly ruled, this “would have 
amounted to a directed verdict” to which appellant was 
obviously not entitled to on the record (J. A. 115,116). 

As detailed in appellee’s first argument (note 9, supra) 
the denial of this request was the only point involving the 
court’s charge preserved for review. As to other incidental 
criticisms of the charge in appellant’s second argument, 14 


13 See note 8, supra. 

14 For example, appellant asserts that it was error for the court 
to instruct “that the officer had no right to arrest appellant ‘for 
the theft’ of the coat without a warrant” (Br. 22, emphasis by 
appellant). Yet appellant’s requested instruction number 2 (J.A. 
2), which appellant at the trial conceded was given in substance 
(J.A. 114), referred to the arrest as being “for an alleged petty 
larceny not committed in his presence”. 
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the Government’s contention in Argument H is repeated 
here, that they are afterthoughts which the Court should not 
consider in the light of appellant’s failure to comply with 
Federal Criminal Rule 30. 

in 

The Language of the Charge Was Not Objected to; As It Was 
Not Misleading, No Substantial Right Is Involved 

Appellant’s third argument consists in the setting forth 
of various allegedly misleading statements in the charge. 
As to these appellant concedes (Br. 35) failure to comply 
with Federal Criminal Rule 30, ordaining that 

“. . . No party may assign as error any portion of 
the charge or omission therefrom unless he objects 
thereto before the jury retires to consider its verdict, 
stating distinctly the matter to which he objects and 
the grounds of his objection . . 

To excuse non-compliance appellant asserts substantial 
rights are involved and asks review in the exercise of the 
Court’s discretion under Federal Criminal Rule 52(b). 

The appellee repeats its contention, made in the previous 
two arguments, that appellant’s failure to preserve these 
points is fatal to the review thereof. Especially is this 
urged in view of the fact that the particular criticisms are 
but reiterations in essence of what appellant urged in his 
first two arguments. 15 

As pointed out in Argument I, the court gave a cohesive, 
balanced charge, couched in the court’s language, to which 
no contemporaneous objection was taken. As the charge 
was based in major part on appellant’s requested instruc¬ 
tions granted in substance, no substantial right is involved. 

15 Appellant urges again that there “was no doubt from the evi¬ 
dence” that Officer Hilton placed him under arrest when they 
first met (Br. 31), covered in Argument I, supra. He reiterates 
the claim that there was no evidence that he engaged in disorderly 
conduct (Br. 32, 33), a point covered in Argument II. Appellant 
again questions (Br. 29) the posture in which the kicking of Of¬ 
ficer Paul was submitted to the jury (Br. 29). See Argument I, 
supra. 
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CONCLUSION 

For the foregoing reasons it is respectfully submitted 
that the judgment below should be affirmed. 

Oliver Gasch, 

United States Attorney. 
Lewis Carroll, 

Victor Captjty, 

John D. Lane, 

Assistant United States Attorneys. 
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PETITION FOR REHEARING 


JURISDICTIONAL STATEMENT 

| 

i 

The jurisdiction of this Court is invoked under Title 28, Section 
1291 et seq., United States Code and Rule 37, Federal Rules of Criminal 
Procedure. This petition is filed under provision of Rule 26 of the Gen- 

i 

eral Rules of this Court. The opinion and judgment of this Court was en¬ 
tered herein May 10, 1956 such that this petition is timely.; 

j 

STATEMENT OF THE CASE 

i 

j 

i 

In the interest of brevity petitioner adopts the statement of the case 
as contained in appellant's brief pages 2 to 7. 

j 

i 

i 

PETITION FOR REHEARING 

i 

I 

A rehearing of this cause is respectfully prayed by petitioner upon 
the grounds following: j 
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THERE WAS SUFFICIENT EVIDENCE UPON WHICH 
TO BASE PETITIONER’S PRAYER FOR INSTRUCTION 
NUMBER NINE 

In its opinion, this Court states that the facts as shown by the evi¬ 
dence in this case did not require or justify the instruction prayed. Pe¬ 
titioner will demonstrate herein that there was such evidence. 

Petitioner was convicted only of an assault upon officer Paul (as 
charged in Count 2 of the indictment). It is clear from the evidence that 
Paul did not assault petitioner. Petitioner says, however, that the evi¬ 
dence was abundant that officer Paul was either about to assault petitioner 
or was attempting to assist others in assaulting him and attempting to re¬ 
strain him of his liberty. It must be borne in mind that the question of 
the legality of the arrest of petitioner was conceded to be a question of 
fact by the trial judge (J.A. 116). It is possible, and even probable, 
that the jury found as a fact that petitioner was illegally arrested. There 
was evidence to support that position. In this event, petitioner had the 
right to defend himself against persons seeking to restrain him of his 
liberty. However, the principal question herein involved is whether or 
not there was evidence upon which to base an instruction to the effect 
that petitioner had the right to use reasonable force to defend himself 
against persons about to or attempting to assist others in assaulting him. 

In considering whether or not there was any evidence upon which to 
predicate such an instruction, the evidence offered by a defendant him¬ 
self must be considered, for it is not with the province of the trial court 
to pass upon the credibility of a defendant’s testimony. In this regard 
this Court must consider the testimony of petitioner, Galloway. 

The evidence shows unquestionably that on the 2nd floor of the pre¬ 
cinct Galloway did in fact assault officer Barbour. He was acquitted of 
that assault only upon one, or both, of his two theories of defense, either 
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i 


! 
i 

because of resistance to unlawful arrest or self defense. Now, according 
to the testimony of Galloway the assaults upon his person continued as he 
was being dragged to the 1st floor. 

i 

j 

”Q. After they started beating you what happened next? 

A. Well, Officer Hilton drug me down the steps and 
THEY WERE BEATING ME ALONG AS I WAS GOING 
DOWN THE STEPS AND I WAS HOLLERING AND KICK¬ 
ING AND TRYING TO GET LOOSE. (J. A. 84) 

Q. Now, how many officers brought you downstairs ? 

A. Let me see. Officer Hilton was dragging me and the 
others were beating me. 

Q. Were you being beaten as you were being dragged 
down stairs ? 

A. Yes, I was. (J.A. 89) 

Q. Did that beating take place from the second floor down 
to the first floor. 

A. Yes, it did. 

Q. And you were still on your feet ? 

A. I was net on my feet. I was being dragged. 

Q. And being hit ? 

A. That is right. " (J. A. 90) 

i 

From the above evidence it could reasonably have been concluded 
by the jury that petitioner was being assaulted before and at the time of 
the attempted assistance by officer Paul. There was evidence that Paul 
was about or attempting to assist the officers who were assaulting peti- 

j 

tioner at the time that he received a kick. Officer Hilton, in this regard 
testified: 

j 

i 

’’THE COURT: Did Officer Paul come over sir ? 

THE WITNESS: HE CAME OVER TO ASSIST ME .* 

THE COURT: AH right sir. How did he come? | 

THE WITNESS: It was in a hurry. {J. A. 28) 

i 

| 

THE COURT: Did Officer Paul come over, sir ? ! 

THE WITNESS: He came over to assist me.” (J.A. 28) 


* Emphasis supplied. 
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Officer John R. O’Brien’s testimony shows that petitioner was fight¬ 
ing to get away at the time that officer Paul came over to assist. In per¬ 
tinent portion, his testimony is: 

”Q.When they got approximately five feet from 

the bottom of the stairs Mr. Galloway broke loose from 
Hilton and at the same time Officer Paul, who was sit¬ 
ting at the switchboard, got up and started through the 
little gate that separates the office from the corridor. 

As Officer Hilton reached for Galloway, he caught him 
around the chest. At that moment Officer Paul came 
through the entrance, and as Private Hilton seized Gal¬ 
loway, Galloway left the floor and caught Private Hilton 
in the groin. Priviate Paul hit the floor. (J. A. 31) 

Q. Now when Officer Hilton first got Galloway on the 
first floor, did you see Galloway kicking up and down ? 

A. Before he kicked Officer Paul? 

Q. Yes, sir. 

A. He was struggling, trying to get away." (J. A. 33) 

Officer Paul, the allegedly assaulted officer, himself, testified: 

"Q. How were they coming down? 

A. Officer Hilton was coming down the steps backwards 
and he had an arm-hold on Galloway, and Galloway was 
fighting to attempt to get away . 


A. I saw him as I went to Officer Hilton’s assistance. ” 

(J. A. 41) 

In view of the foregoing, petitioner points out that the trial court 
recognized his theory of self-defense and did generally instruct as to the 
general law of self-defense. 

But, the trial court did not give the prayer or request for instruc- 

r 

tion number 9 which would have given to the jury the law in the situation 
shown by the evidence above. There is no question but that Paul was about 
to assist petitioner's assailants or he was attempting to assist the other 
officers in keeping petitioner in unlawful custody. It was therefore in¬ 
cumbent upon the Court to give an instruction bearing upon the facts. The 
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i 

j 
i 

I 

i 

i 

I 

Court should have instructed upon the subject even though lit denied pe¬ 
titioner^ prayer number 9 which read as follows: 

j 

’’You are instructed: 

In this case the defendant has testif ied that he was 
first struck by officer Barbour. If you find this to be a 
fact, then you are instructed that it then became the 
legal right of Galloway to defend himself and to repell 
all persons whom he reasonably believed were about to 
assault him or who were attempting to assault him or 
who were engaged in assisting another to assault him, 
with such force as Galloway reasonably believed neces- 
sary to repell his assailant or assailants. 

Unless you are convinced beyond a reasonable doubt 
that Galloway did not act in self defense as outlined to 
you above, then your verdict must be NOT GUILTY on 
both counts of the indictment. ” 

i 

We have, evidence of the fact that petitioner was being beaten while, 

i 

and after, being dragged down the steps and evidence of Officer Paul com¬ 
ing to the assistance of Hilton who was dragging him while other officers 
beat petitioner. 

i 

J 

Surely the instruction requested was well founded in the evidence 
and did justify the instruction requested. 

i 

Petitioner again points out that it was not necessary that there be 

i 

a preponderance of evidence in this regard but merely that there be SOME 
evidence. 

i 

Petitioner prays this Court to re-consider the evidence as set forth 
above and requests the Court to grant unto him a re-hearing upon this point. 

i 

Respectfully submitted, 

i 

; 

i 

i 

i 

i 

De Long Harris j 

1901 Eleventh Street, N.W. 
Washington 1, D. C. 

Attorney for Petitioner 

| 
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CERTIFICATE OF COUNSEL UNDER RULE 26 

i 

i 

i 

I hereby certify that the foregoing Petition for Rehearing is pre¬ 
sented in good faith and not for the purpose of delay. 


De Long Harris, 

Counsel for petitioner 


CERTIFICATE OF SERVICE 

j 

I hereby certify that copies of the foregoing Petition for Rehearing 
were served upon Oliver Gasch, Esq., Counsel for Appellee, on the 
25th day of May, 1956. 


De Long Harris, 

Counsel for Petitioner 




